Appointment

From: Cook, Steven [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=394f5dede6184bc083cf9390e49a192c-Cook, Steve]

Sent: 4/4/2018 2:42:46 PM

To: Cook, Steven [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=394f5dede6184bc083¢cf9390e49a192¢-Cook, Steve]; jim.roewer@uswag.org;
Fotouhi, David [Fotouhi.David@epa.gov]; Breen, Barry [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1b44bcela71le4a95acaf82f2fbc858b0-BBREEN]; Leopold, Matt
[Leopold.Matt@epa.gov]; Hilosky, Nick [Hilosky.Nick@epa.gov]; Brooks, Becky [Brooks.Becky@epa.gov]; Mattick,
Richard [Mattick.Richard@epa.gov]; Johnson, Barnes [Johnson.Barnes@epa.gov]; Devlin, Betsy
[Devlin.Betsy@epa.gov]

CcC: Roewer, James [JRoewer@eei.org]

Subject: OUTSIDE GUEST CCR Coalition

Location: 1301 Constitution Ave NW Room 3146 epaw
Start: 5/11/2018 5:00:00 PM

End: 5/11/2018 5:45:00 PM

Show Time As: Busy

Security:
Please have the guards call OLEM’s main number 202-566-0200 for an escort when you arrive.

POC: Becky Brooks — 566-2762
Teresa Hill — 566-0200 (scheduler)

Closest Metro Station - Federal Triangle Metro on the Orange/Blue/Silver lines

Our Address:
William J. Clinton Building West
1301 Constitution Ave, NW
(On Constitution between 14™ and 13™ across from the National Museum of American History)

Jim Contact Info
Hm. roswer@uswag.org

Personal Phone / Ex. 6
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Appointment

From: Cook, Steven [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=394F5DEDE6184BC0O83CF9390E49A192C-COOK, STEVE]

Sent: 4/12/2018 1:31:54 PM

To: Cook, Steven [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=394f5dede6184bc083¢cf9390e49a192¢-Cook, Steve]; jim.roewer@uswag.org;
Johnson, Barnes [Johnson.Barnes@epa.gov]; Hostage, Barbara [Hostage.Barbara@epa.gov]; Devlin, Betsy
[Devlin.Betsy@epa.gov]; Brooks, Becky [Brooks.Becky@epa.gov]; Hilosky, Nick [Hilosky.Nick@epa.gov]

CC: Roewer, James [JRoewer@eei.org]; Breen, Barry [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1b44bcela7le4a95acaf82f2fbc858b0-BBREEN]; Bridgeford, Tawny
[TBridgeford@nma.org]; Kellogg, Dorothy A. [dorothy.kellogg@nreca.coop]; Stephen Fotis [scf@vnf.com]; Stanko,
Joseph [jstanko@hunton.com]

Subject: Outside Guest CCR 1 Conference Lines / Ex. 6 -
Location: 1301 Constitution Ave NW Room 3146 epaw

Start: 4/12/2018 2:15:00 PM

End: 4/12/2018 3:00:00 PM

Show Time As: Tentative

Security:
Please have the guards call OLEM’s main number 202-566-0200 for an escort when you arrive.

POC: Becky Brooks — 566-2762
Teresa Hill — 566-0200 (scheduler)

Closest Metro Station - Federal Triangle Metro on the Orange/Blue/Silver lines

Our Address:
William J. Clinton Building West
1301 Constitution Ave, NW
(On Constitution between 14™ and 13™ across from the National Museum of American History)

Jim Contact Info
Hm.roswer@uswag.org
202-508-5645
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Appointment

From: Burley, Veronica [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B317A1F564E34528915A2809FE81D832-BURLEY, VERONICA]

Sent: 3/31/2017 6:19:31 PM

To: Breen, Barry [/fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1b44bcela71led4a95acaf82f2fbc858b0-BBREEN]; Johnson, Barnes
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=c39e9338cbf04dc3b4b29f78e5213303-Johnson, Barnes];
mamcbroom@aep.com; scf@vnf.com; JRoewer@eei.org; COdom@eei.org; Planning, Mark [MPlanning@eei.org];
DHGreen@venable.com; Michaud, John [fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1b492h9143fb48f2b4delad2b35d49def-Michaud, John]; Fonseca, Silvina
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d77d07be7386476380h9193170946863-Fonseca, Silvina]

Subject: CCR Implementation Discussion
Location: 3415 WICN

Start: 4/4/2017 7:00:00 PM

End: 4/4/2017 7:45:00 PM

Show Time As: Tentative

POC: Veronica Burley 202-564-7084

Please plan to arrive 10-15 minutes prior to the meeting to be screened by security. Please have the guard call me at
202-564-7084 to be escorted to our offices. If you need any other assistance, please let me know. Thank you.

ED_002070_00000003



Appointment

From: Kenely, Caroline [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9B067E015E69442B8B5B8333CA36563F-KENELY, CAROLINE]

Sent: 4/23/2018 3:55:22 PM

To: jim.roewer@uswag.org; Fotouhi, David [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=febaf0d56aab43f8a9174b18218c1182-Fotouhi, Da]; Breen, Barry
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1b44bcela71e4a95acaf82f2fbc858b0-BBREEN]; Leopold, Matt
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=4e5cdf09a3924dada6d322c6794cc4fa-Leopold, Mal; Hilosky, Nick
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=39e1182ac8cd4709ae0787ca4a068d2d-NHiloskyl; Brooks, Becky
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=6f369a2ef33e4a87af349210a3915a57-BBrooks]

CC: Roewer, James [JRoewer@eei.org]

Subject: OUTSIDE GUEST CCR Coalition

Location: 1301 Constitution Ave NW Room 3146 epaw
Start: 5/11/2018 5:00:00 PM

End: 5/11/2018 5:45:00 PM

Show Time As: Tentative

Security:
Please have the guards call OLEM’s main number 202-566-0200 for an escort when you arrive.

POC: Becky Brooks — 566-2762
Teresa Hill — 566-0200 (scheduler)

Closest Metro Station - Federal Triangle Metro on the Orange/Blue/Silver lines

Our Address:
William J. Clinton Building West
1301 Constitution Ave, NW
(On Constitution between 14™ and 13™ across from the National Museum of American History)

Jim Contact Info

im.roewerBluswag org
202-508-5645
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Message

From: Roewer, James [JRoewer@eei.org]

Sent: 5/12/2017 5:46:55 PM

To: Pruitt, Scott [/fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=757bedfd70ca4219b6d8046f5ce5681e-Pruitt, Sco]

CC: Jackson, Ryan [/o=ExchangelLabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=38bc8e18791a47d88a279db2fec8bd60-Jackson, Ry]; Dravis, Samantha
[fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=ece53f0610054e669d9dffe0b3al842df-Dravis, Sam]; Bolen, Brittany
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=31e872a691114372b5a6a88482a66e48-Bolen, Brit]; Brown, Byron
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byrol;
Fatouhi.david@epa.gov; Davis, Patrick [/o=ExchangelLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=7fca02d1ec544fbbbd6fb2e7674e06b2-Davis, Patr]; Breen, Barry
[fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1b44bcela7le4a95acaf82f2fbc858b0-BBREEN]; Johnson, Barnes
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=c39e9338cbf04dc3b4b29f78e5213303-Johnson, Barnes]

Subject: Petiton for Reconsideration of CCR Rule

Attachments: CCRRulePetitionCoverletter.pdf; Final USWAG Petition for Reconsideration 5.12.2017.pdf

Administrator Pruitt:

Enclosed please find the Utility Solid Waste Activities Group’s ("USWAG") Petition for
Reconsideration of EPA’s final rule titled Rulemaking to Reconsider Provisions of the Coal
Combustion Residuals Rule ("CCR Rule”), 80 Fed. Reg. 21302 (April 17, 2015), and a Request
for EPA to seek to Hold In Abeyance the Challenge to the Coal Combustion Residuals Rule, No.
15-1219, et al. (D.C. Cir.).

The implementation of efficient, effective and environmentally protective management of CCR
under the direction of state regulatory agencies, with support from EPA, is a critical issue for
USWAG members. We believe that the modifications to the Rule identified in this Petition will
result in @ more practical and workable, yet equally protective regulatory program for CCR
disposal units. We look forward to working with EPA in making these important and necessary
modifications to the CCR Rule.

Please contact me with any questions.
Jim Roewer

Executive Director
USWAG
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cfo Edison Electric Institute
701 Pennsvivania Avenue, NW
Washington, DC 20004-2696
202-508-5645

W USWag.org

May 12, 2017

The Honorable Scott Pruitt
Administrator

U.S. Environmental Protection Agency
William Jefferson Clinton Building
1200 Pennsylvania Avenue, N.W.

Mail Code 1101A

Washington, DC 20460

Re: Utility Solid Waste Activities Group Petition for Rulemaking to Reconsider
Provisions of the Coal Combustion Residuals Rule, 80 Fed. Reg. 21302 (April
17, 2015), and Request for EPA To Hold in Abeyance Challenge to Coal
Combustion Residual Rule, No. 15-1219, et al. (D.C. Cir.)

Dear Administrator Pruitt:

Enclosed please find the Utility Solid Waste Activities Group’s ("USWAG") Petition
for Reconsideration of EPA’s final rule titled Rulemaking to Reconsider Provisions of
the Coal Combustion Residuals Rule (*CCR Rule”), 80 Fed. Reg. 21302 (April 17,
2015), and a Request for EPA to seek to Hold In Abeyance the Challenge to the
Coal Combustion Residuals Rule, No. 15-1219, et al. (D.C. Cir.).

As set forth in the Petition, USWAG is not seeking reconsideration of the entire
Rule, but only those provisions that warrant modification, revision or repeal due to
recent legislation fundamentally altering the self-implementing nature of the Rule
to one implemented through enforceable permit programs, as well as the
Administration’s Executive Orders on regulatory reform.

We also ask that EPA take action as soon as possible to extend the Rule’s
impending compliance deadlines given that owners/operators of coal combustion
residuals ("CCR") units are making critical operating decisions based on elements
of the CCR Rule that likely will be implemented differently under CCR permit
programs and provisions that should be modified based on the re-evaluation of the
Rule under the President’s Executive Orders on regulatory reform. Extension of
the compliance deadlines also is necessary to ensure alignment of the CCR Rule’s
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requirements with EPA’s recent postponement of the compliance dates for
implementation of the Final Effluent Limitations Guidelines and Standards Rule for
the Steam Electric Power Generating Point Source Category (“ELG Rule”). Because
it was EPA’s intent that the CCR and ELG Rules work in tandem, both in terms of
content and timing, extension of the CCR Rule compliance deadlines is necessary
so that owners/operators of CCR units are not forced to make decisions affecting
these units under the CCR Rule without first understanding their obligations under
the ELG Rule.

Finally, because certain provisions of the Rule identified in the attached Petition
are the subject of ongoing litigation challenging the Rule, USWAG requests that
EPA seek hold the case in abeyance so that the Agency can reconsider its positions
in the litigation in light of the recent statutory changes and Executive Orders.

USWAG believes that the modifications to the Rule identified in this Petition will
result in @ more practical and workable, yet equally protective regulatory program
for CCR disposal units. We look forward to working with EPA in making these
important and necessary modifications to the CCR Rule.

Sincerely,

James Roewer
Executive Director

Enclosure

cc: Samantha Dravis
Brittany Bolen
Ryan Jackson
Byron Brown
David Fatouhi
Patrick Davis
Barry Breen
Barnes Johnson
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In the United States Environmental Protection Agency

Utility Solid Waste Activities Group Petition for Rulemaking to
Reconsider Provisions of the Coal Combustion Residuals Rule, 80 Fed.
Reg. 21,302 (April 17, 2015), and Request to Hold in Abeyance Challenge
to Coal Combustion Residual Rule, No. 15-1219, et al. (D.C. Cir.)

Douglas Green

Venable LLP

600 Massachusetts Avenue, N.W.
Washington, D.C. 20001
202-344-4483
dhereeni@venable.com

Margaret Fawal

Venable LLP

600 Massachusetts Avenue, N.W.
Washington, D.C. 20001
202-344-4791
mkfawali@venable.com

Counsel for Petitioner Utility Solid Waste Activities Group
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RELIEF SOUGHT

The Utility Solid Waste Activities Group' ("USWAG") hereby petitions
the United States Environmental Protection Agency ("EPA") pursuant to 5 U.S.C.
§ 553(e) and 42 U.S.C. § 6974(a) for a rulemaking to reconsider specific
provisions of the Final Rule entitled Hazardous and Solid Waste Management
System; Disposal of Coal Combustion Residuals? (the "CCR Rule," the "Final
Rule," or "Rule").> USWAG is not seeking EPA’s reconsideration of the entire
CCR Rule, but rather only the provisions of the Rule that warrant modification,
revision or repeal due to recent legislation fundamentally altering the self-
implementing nature of the Rule, as well as the Administration’s Executive Orders
on regulatory reform.

An extension of the upcoming CCR Rule compliance deadlines is also
necessary, and the EPA should take immediate action to extend those deadlines for

several critically important reasons. First, owners/operators of coal combustion

'USWAG, formed in 1978, is an association of over one hundred and twenty electric
utilities, power producers, utility operating companies, and utility service companies located
throughout the United States, including the Edison Electric Institute (“EEI”), the American
Public Power Association (“APPA”), and the National Rural Electric Cooperative Association
(“NRECA”). Together, USWAG members represent more than 73% of the total electric
generating capacity of the United States, and service more than 95% of the nation’s consumers of
electricity and 92% of the nation’s consumers of natural gas.

%80 Fed. Reg. 21,302 (April 17, 2015).

3 Section 553(e) of the Administrative Procedure Act provides that interested persons
have "the right to petition for the issuance, amendment, or repeal of a rule." Similarly, section
7004 of the Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. § 6974(a), provides
that “any person may petition the Administrator for the promulgation, amendment or repeal of
any regulation under this chapter.”
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residuals (“CCR”) units are now facing decisions on whether to make large capital
expenditures to comply with central requirements of the CCR Rule—requirements
that will be evaluated for potential modification or replacement pursuant to this
reconsideration Petition. Second, many of these requirements also may change or
be implemented differently with the transition to state permit programs. Finally,
an extension is necessary to ensure alignment of the CCR Rule’s requirements with
EPA’s recent postponement of the compliance dates for implementation of the
Final Effluent Limitations Guidelines and Standards Rule for the Steam Electric
Power Generating Point Source Category* (“ELG Rule”). Coordination of the
CCR and ELG Rules’ compliance time frames has been one of the overarching
objectives of the Agency to ensure that owners/operators of CCR units are not
forced to make decisions affecting these units under the CCR Rule without first
understanding the ELG requirements.’

In addition, given that certain of the provisions of the Rule identified in this
Petition for reconsideration are the subject of ongoing litigation challenging the

CCR Rule,’ USWAG also requests that EPA seek to hold the case in abeyance so

480 Fed. Reg. 67,838 (Nov. 3, 2015).

3 80 Fed. Reg. at 21,428.

6 Utility Solid Waste Activities Group, et al. v. EPA, et al., No. 15-1219 (D.C. Cir.)
(consolidated with Nos. 15-1221, 15-1222, 15-1223, 15-1227, 15-1228, and 15-1229)
(hereinafter "CCR Litigation").
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that the Agency can reconsider its positions in the litigation in light of the recent
statutory changes and Executive Orders.

INTRODUCTION

EPA’s CCR Rule, found at 40 C.F.R. Part 257, regulating the disposal of
CCR by the electric utility sector will result in significant economic and
operational impacts to coal-fired power generation. Rapidly approaching
compliance deadlines for the most impactful components of the Rule are forcing
owners or operators of power plants to make irreversible and tremendously
significant long-term business and operational decisions regarding how to comply
with the Rule. In many cases, these compliance decisions include the closure of
CCR disposal units, and even the premature closure of power plants. Put simply, if
there is no cost-effective option to manage CCR—the byproduct from the
combustion of coal—the use of coal to produce power is significantly burdened,
and the economic viability of coal-fired power plants is jeopardized. The CCR
Rule is having precisely this adverse effect on coal-fired power generation across
the country.

Many of the problems underlying the Rule can be solved through the use of
site-specific, risk based management standards that EPA chose not to include in
the Final Rule due to the Rule’s underlying self-implementing regulatory scheme.

But recently enacted legislation now allows the CCR Rule to be implemented
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through state CCR permit programs or systems of prior approval (collectively,
“state CCR permit programs”). This fundamental change, along with recently
issued Executive Orders governing regulatory reform, warrants reconsideration
and modification of the CCR Rule to incorporate such site-specific, risk-based
provisions for assuring the proper management and disposal of CCR.

As stated above, USWAG is not seeking to eliminate or have EPA
reconsider the entire CCR Rule. Indeed, USWAG strongly endorsed and
supported EPA’s development of RCRA Subtitle D non-hazardous waste rules for
the disposal of CCR. Importantly, however, the necessary modifications to the
Rule identified in this Petition will produce a more balanced and cost-effective
Rule, while also ensuring that CCR disposal units are regulated in a manner
meeting RCRA’s statutory standard of ensuring “no reasonable probability of
adverse effects on health or the environment.””

We begin by providing an overview of the CCR Rule and then identify the
reasons why reconsideration and modification of the Rule is necessary in light of
the new legislation and to achieve the regulatory reform objectives of the
Executive Orders. The Petition also identifies why it is critical for EPA promptly

to extend the Rule’s upcoming compliance deadlines given that many

owner/operators must make long-term strategic and operational decisions over the

742 US.C. § 6944(a).
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next few months in order to assure compliance with current CCR Rule
requirements. As discussed below, we urge EPA to take action as soon as possible
to extend these compliance deadlines so that these owners/operators are not left
with stranded assets or undertake plant closures in order to comply with elements
of the Rule that EPA appropriately determines warrant modification and/or are
implemented differently under state permit programs. Finally, we identify the
specific provisions of the Rule requiring modification and, given that certain of
these provisions are subject to ongoing litigation challenging the CCR Rule,
request that EPA seek to hold the case in abeyance while EPA reconsiders its
positions in the litigation.

OVERVIEW OF THE CCR RULE

The CCR Rule regulates the disposal of CCR at electric utilities as a non-
hazardous solid waste under Subtitle D of RCRA. The Rule establishes minimum
federal criteria for determining which CCR landfills and surface impoundments
qualify as “sanitary landfills” and may continue to operate, and which landfills and
surface impoundments are “open dumps” and must close. A precedent setting
aspect of the Rule is EPA’s decision to apply these criteria to inactive CCR surface
impoundments (i.e., impoundments that ceased receiving CCR before the effective
date of the Rule), thus resulting in the regulation of inactive CCR surface

impoundments in the same manner as operating impoundments. CCR landfills and
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surface impoundments that fail to meet the Rule’s criteria are considered “open
dumps” subject to closure. The Rule became effective on October 19, 2015.

The major criteria in the Rule include (1) restrictions on the siting of CCR
units, including the imposition of location restrictions on existing surface
impoundments that have been sited and in operation for years; (2) standards for the
design of CCR units, such as specified liner requirements that can effectively
supersede differing state requirements; (3) operating conditions, such as mandated
inspections of landfills and surface impoundments and fugitive dust controls; (4)
structural integrity requirements for surface impoundments that, if not met by a
specified time period, mandate the prompt closure of the unit; (5) groundwater
monitoring and corrective action requirements, which include the establishment of
groundwater protection standards that, in the case of certain constituents, are set at
background levels—even though these levels can be far lower than established and
accepted risk-based levels; (6) two specified closure options, including (i) closure
with CCR in place in conformance with specified dewatering, stabilization and cap
design standards, followed by a minimum of 30-years of post-closure care and
groundwater monitoring, or (ii) closure by removing the CCR from the unit and
certifying compliance with the mandated groundwater protection standards, with

no subsequent post-closure care; and (7) recordkeeping and reporting requirements
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demonstrating compliance with the criteria that must be posted to a publicly
available website.

Because the Rule was promulgated as a self-implementing rule, whether in
fact a facility is in compliance with the above-referenced criteria is determined by
a Qualified Professional Engineer (“QPE”’), whose certifications are posted to the
facility’s publicly available website. The QPE’s certification is then subject to
review by EPA, the states, and citizen groups and, if there is disagreement, the
facility’s compliance with the Rule can be challenged by EPA through an EPA
administrative enforcement order® or through a RCRA citizen suit brought by a
citizen group or a state in federal district court.” This unorthodox enforcement
scheme has led to a degree of uncertainty, as QPE certifications are subject to
challenge and possible reversal affer the certification is made and the applicable
regulatory deadline has passed.

Moreover, failure to comply with certain of the Rule’s criteria leads to the
mandated closure of the CCR disposal unit within very short time frames. Of most
importance, the detection of a release to groundwater from an unlined surface

impoundment above a mandated groundwater protection standard—even where the

§ When the Rule was originally promulgated in April 2015, EPA did not have statutory
authority to enforce the Rule. However, the recently enacted Water Infrastructure Improvements
for the Nation Act (“WIIN Act”), which, in part, amended Subtitle D of RCRA to authorize the
states to implement the CCR Rule through state permit programs, also gave EPA authority to
directly enforce the Rule.

? See 42 U.S.C. § 6972.

ED_002070_00000007



groundwater protection standard is background and far below accepted health-
based levels—requires the prompt closure of the impoundment even if other
corrective action measures may be available at considerably less cost for ensuring
the protection of human health and the environment based on site-specific
circumstances.

Certain of the Rule’s criteria have already taken effect, including fugitive
dust controls, unit inspections and the preparation of closure plans. However, the
Rule’s most demanding and onerous requirements (including in particular its
groundwater monitoring requirements, with the attendant regulatory ramifications
of forced closures of CCR disposal units and corrective action) are scheduled to go
mnto effect on October 17, 2017, approximately five months from the filing of this
Petition.

REASONS TO RECONSIDER THE RULE

A.  The Self-Implementing Nature of the CCR Rule Results in
Inflexible Requirements that Impose Tremendous Costs on
Regulated Entities.

The enormous costs associated with the CCR Rule are largely attributable to
the Rule’s burdensome, inflexible, and often impracticable requirements, which do
not allow for the type of site-specific, risk-based management techniques
contained in many state coal ash regulatory programs and other federal solid waste

regulations. Instead, the CCR Rule operates independently of existing state risk-
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based CCR control programs.'® Therefore, owners/operators of coal-fired power
plants must often comply with two sets of CCR disposal controls: those imposed
by the CCR Rule and any additional state requirements.'!

This dual and inefficient regulatory regime is the result of the self-
implementing nature of the CCR Rule. At the time the CCR Rule was
promulgated in 2015, the underlying statute, RCRA, did not allow for the Rule to
be delegated to the states or to be implemented through state or federal permit
programs. Instead, as explained above, regulated entities are responsible for “self-
implementing” the Rule, meaning that owners/operators of coal-fired power plants
must ascertain for themselves what is required to comply with the Rule and then
certify such compliance on a publicly available website. Alleged non-compliance
with the Rule is enforced through RCRA’s citizen suit provision or directly by
EPA through the issuance of administrative orders.

Because of this self-implementing scheme, EPA declined to include in the
Final Rule many site-specific, risk-based provisions contained in other state and
federal solid waste programs, and instead created a monolithic, one-size-fits-all
regulatory regime. For example, EPA removed certain provisions from the Final

1]2

Rule—provisions which were contained in the 2010 CCR proposal - and drawn

10°80 Fed. Reg. at 21,333,
17
1275 Fed. Reg. 35,128 (June 21, 2010).
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from EPA’s Municipal Solid Waste Landfills (“MSWLF”) program under 40
C.F.R. Part 258—that would have allowed for tailoring of the Rule’s groundwater
monitoring and corrective action programs based on site-specific conditions. EPA
removed this flexibility precisely because there is no regulatory authority
overseeing implementation of the CCR Rule through an enforceable permit
program. As EPA reasoned, “the possibility that a state may lack a permit program
for CCR units made it impossible to include some of the alternatives available in
[the MSWLF program], which establish alternative standards that allow a state, as
part of its permit program to tailor the default requirements to account for site
specific conditions at the individual facility.”!?

This has resulted in a CCR Rule reflecting risk assumptions and regulatory
criteria based on the “lowest common denominator.” EPA readily acknowledged
this point when it determined that any unlined impoundment contaminating
groundwater must, in all circumstances, close:

EPA acknowledges that it may be possible at certain sites to engineer

an alternative to closure of the unit that would adequately control the

source of the contamination and would otherwise protect human

health and the environment. However, the efficacy of those

engineering solutions will necessarily be determined by individual site

conditions. As previously discussed, the regulatory structure under

which this rule is issued effectively limits the Agency’s ability to

develop the type of requirements that can be individually tailored to
accommodate particular site conditions. Under [RCRA] sections

1380 Fed. Reg. at 21,396-97.
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1008(a) and 4004(a), EPA must establish national criteria that will
operate effectively in the absence of any guaranteed regulatory
oversight (i.e., a permitting program), to achieve the statutory
standard of “no reasonable probability of adverse effects on health or
the environment” at all sites subject to the standards.'

This lack of site-specific consideration has resulted in an inflexible and
overly-conservative Rule that is imposing tremendous operational costs on the
power industry and is threatening the premature closure of CCR disposal units. As
explained below, however, the statutory structure underpinning the enforcement
scheme for the Rule has fundamentally changed since its promulgation in 2015.
Therefore, there is no longer any basis for the Rule’s inflexible requirements,
which, as noted above, even EPA acknowledges can force the closure of units that
are otherwise capable of remaining open in a manner that protects human health
and the environment. Furthermore, these inflexible requirements are the exact
types of unnecessarily burdensome regulation that EPA has been directed to repeal,
replace, or modify under the recent Executive Orders relating to regulatory reform.

B. By Authorizing State CCR Permit Programs, the WIIN Act
Fundamentally Altered the CCR Rule’s Enforcement Scheme.

On December 16, 2016, President Obama signed into law the Water
Infrastructure Improvements for the Nation Act (“WIIN Act”), which, in part,

amended Subtitle D of RCRA to authorize the states to implement the CCR Rule

Y 1d at21,371.
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through state permit programs.'> Specifically, the WIIN Act authorizes the states
to submit an application requesting EPA’s approval to administer the CCR Rule
through a state permit program in lieu of the self-implementing CCR Rule. Where
states do not seek to administer the Rule or where a state’s application is denied by
EPA—referred to as “Nonparticipating States”—EPA is directed to implement the
CCR Rule through a federal permit program.'® This statutory change
fundamentally transforms the CCR Rule from a self-implementing program, into a
rule that will be implemented through either a state or EPA permit program (much
like traditional federal environmental programs).

With the WIIN Act’s change to the implementation of the CCR Rule, EPA’s
original rationale for excluding the site-specific, risk-based tailoring provisions
from the Final Rule—its concern for “abuse” by entities operating under the self-
implementing regime—no longer exists. Therefore, the Rule should be amended
as soon as possible to incorporate the risk-based management options contained in
state and other EPA solid waste programs, eliminating the burdensome one-size-

fits-all approach of the current Rule.

15 The legislation amends section 4005 in Subtitle D of RCRA (“Upgrading of Open
Dumps”) by adding a new subsection (d) to the section entitled “State Programs for Control of
Coal Combustion Residuals.”

16 The requirement that EPA implement a CCR permit program in a Nonparticipating
State is conditioned on Congress appropriating funds for EPA to administer a CCR permit
program. Nonetheless, even without such direct appropriations, nothing in the statute prohibits
EPA from administering CCR permit programs in Nonparticipating States if it so chooses.

12

ED_002070_00000007



C. The Policies Established by Executive Orders on Regulatory
Reform Support Modification of the CCR Rule.

In addition to the WIIN Act, the Rule requires reconsideration pursuant to the
policies set forth in the Administration’s recent series of Executive Orders
regarding regulatory reform, including the regulatory reform agenda set forth in
Executive Order 13777 (“EO 137777).'7 Reconsideration of the Rule also is
consistent with the policies expressed in the President’s Executive Order 13771 on
“Reducing Regulation and Controlling Regulatory Costs”® (“EO 13771”) and the
President’s Executive Order 13783 on “Promoting Energy Independence and
Economic Growth” ! (“EO 13783”). We discuss these EOs below and explain
why individually, and collectively, they warrant modification to the CCR Rule.

1. EO 13777
One of the key directives in EOQ 13777 is for agency regulatory reform task
forces (“RRTFs”) to “evaluate existing regulations and make recommendations to

the agency head regarding their repeal, replacement, or modification, consistent

7 See Executive Order 13777, Enforcing the Regulatory Reform Agenda (Feb. 24, 2017),
82 Fed. Reg. 12,285 (Mar. 1, 2017).

18 Executive Order 13771, Reducing Regulation and Controlling Regulatory Costs (Jan.
30,2017), 82 Fed. Reg. 19339 (Feb. 3,2017).

19 Executive Order 13783, Promoting Energy Independence and Economic Growth (Mar.
28, 2017), 82 Fed. Reg. 16,093 (Mar. 31, 2017).

13

ED_002070_00000007



with applicable law.”?® The RRTFs have until May 25, 2017, to make their
recommendations.?!
In undertaking this task, EO 13777 directs that the RRTF shall attempt to
identify regulations that, among other things:
(1) eliminate jobs or inhibit job creation;
(11) are outdated, unnecessary, or ineffective;
(i11) impose costs that exceed benefits; or
(iv) create a serious inconsistency or otherwise interfere with regulatory
reform initiatives and policies.*
The CCR Rule meets all of these criteria.
First, EPA itself readily acknowledged in issuing the Final Rule that the
Rule’s costs far exceed its benefits, with annual costs conservatively exceeding
the Rule’s benefits by a range of at least $273 to $441 million per year.”> Even

these ranges far underestimate the gaps between the Rule’s compliance costs

versus its estimated benefits because they fail to take into account the excessive

P EO 13777 § 4. EO 13777 refers to the definition of “regulation” or “rule” found in EO
13771, which includes, in pertinent part, “an agency statement of general or particular applicability
and future effect designed to implement, interpret, or prescribe law or policy or to describe the
procedure or practice requirements of an agency . ...” EO 13771 § 4.

! By imposing a rigorous deadline on the Task Force, EO 13777 recognizes the urgency
of addressing overly burdensome regulations. Ultimately, it is the customers of the electric utility
industry who suffer the economic burden of exorbitantly expensive rules having no concomitant
environmental benefit. This burden is exacerbated when important issues regarding those rules
go unresolved for extended periods of time (e.g., the Mercury and Air Toxics rule) and, as a
result, the regulated must move forward with burdensome regulations before they can be
repealed or revised. Uncertainty also contributes to potential instability in energy delivery. Thus,
in the spirit of EO 13777, the Agency should move expeditiously to reconsider and revise the
Rule.

2 EO 13777 § 3(d)(D)-(iv).

3 80 Fed. Reg. at 21,460.
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compliance costs brought about by the Rule’s overly stringent one-size-fits-all
operating, groundwater monitoring and corrective action standards that cannot be
tailored to reflect site-specific characteristics of a particular unit. Consistent with
EO 13777, a rule whose costs exceeds its benefits should be re-evaluated and
modified.

The Rule also will cause job losses due to the premature closure of power
plants caused by the forced closure of CCR disposal units. Similarly, the
provisions of the Rule identified for reconsideration in this Petition are outdated
and unnecessary, as they fail to reflect the fundamental statutory change brought
about by the WIIN Act with respect to the implementation of the Rule through
enforceable permit programs in lieu of the original self-implementing regime.
Finally, as discussed below, the adverse effects on coal-powered energy
generation caused by the Rule’s current implementation scheme and overly
burdensome regulatory regime are directly inconsistent, with EO 13783.

For all these reasons, the CCR Rule should be chief among the EPA
RRTF's recommendations under EO 13777 for repeal, replacement or
modification as set forth in this Petition.

2. EO 13771

The CCR Rule also should be reconsidered as part of EPA’s compliance

with EO 13771. Among other things, EO 13771 directs that “for every one new
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regulation issued, at least two prior regulations be identified for elimination, and
that the cost of planned regulations be prudently managed and controlled through
the budgeting process.”” Agencies are to achieve a net incremental regulatory
cost of zero in Fiscal 2017% by offsetting the costs of new regulations during the
current fiscal year with costs eliminated from existing regulations.?

By reconsidering the CCR Rule and taking its costs properly into account
when promulgating a modified CCR Rule, EPA can engage in regulatory burden
reduction as contemplated by EO 13771, thereby facilitating the promulgation of
other rules, including a revised CCR Rule that provides meaningful environmental
benefits.

3. EO 13783

EO 13783 provides even further support for the requested modifications to
the CCR Rule identified in this Petition. EO 13783 states, in pertinent part, that it
is the national policy of the United States and executive agencies to “immediately
review existing regulations that potentially burden the . . . use of domestically

produced energy resources and appropriately suspend, revise, or rescind those that

#EOQ 13771 § 1.

» "For fiscal year 2017, which is in progress, the heads of all agencies are directed that
the total incremental cost of all new regulations, including repealed regulations, to be finalized
this year shall be no greater than zero. . . ." Id. § 2(b).

26 Id. § 2(c) ("incremental costs associated with new regulations shall, to the extent
permitted by law, be offset by the elimination of existing costs associated with at least two
prior regulations.").
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unduly burden the development of domestic energy resources beyond the degree
necessary to protect the public interest or otherwise comply with law.”?” To
achieve this national policy objective, EO 13783 directs that heads of federal
agencies immediately “review all existing regulations, orders, guidance
documents, policies, and any other similar agency actions (collectively, agency
actions) that potentially burden the development or use of domestically produced
energy resources, with particular attention to oil, natural gas, coal, and nuclear
energy resources.”®

Pursuant to the above directives, within 180 days of the issuance of EO
13783, the heads of federal agencies are to submit final reports to the Vice
President and Director of the Office of Management and Budget (among others)
detailing the regulations identified by the agency as potentially burdening the
development or use of domestically produced energy resources, including with
particular attention to coal, oil, natural gas and nuclear energy resources. After
submission of these final reports, the heads of federal agencies “shall as soon as
practicable, suspend, revise, or rescind, or publish for notice and comment
proposed rules suspending, revising, or rescinding, those actions, as appropriate

and consistent with law.”*’

27 EO 13783 § 1(c) (emphasis added).

2 Id. at § 2(a) (emphasis added).

¥ Id. at § (g). Agencies are directed to coordinate such regulatory reform with their
activities undertaken pursuant to EO 13771, discussed above. /d.
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The CCR Rule is an “agency action” that directly burdens the use of coal as
an energy resource by imposing unduly stringent and extremely costly regulations
on the management of CCR—a coal combustion byproduct. Put simply, the
continued use of coal for electricity generation is effectively precluded if there is
no economical option for managing the residuals from its use. These burdens are
only compounded by a suite of other major rules affecting coal-fired power plants.
And, ultimately, the costs imposed by these regulations will be borne by
consumers of the electricity.

Therefore, as currently written and implemented, the CCR Rule is having
significant adverse effects on the domestic use of coal as an energy source in
direct contradiction of the national energy policy set forth in EO 13783. This does
not have to be the case. The identified revisions, and in certain cases repeal, of the
specific provisions of the CCR Rule discussed below will remove these
unwarranted regulatory burdens on the management of CCR and the related
burdens on the use of coal as an energy source—none of which are mandated by
the statute. Rather, with the enactment of a new regulatory paradigm allowing for
implementation through CCR permit programs, EPA can move from a monolithic,
one-size-fits-all regulatory regime to a site-specific and risk-based approach, all

while continuing to ensure that CCR will be managed in a manner meeting
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RCRA’s Subtitle D standard of ensuring “no reasonable probability of adverse
effects on health or the environment.”?

Therefore, it is appropriate for the CCR Rule to be included in the final
report prepared under EO 13783 and then revised as soon as practicable

consistent with the request for reconsideration set forth in this Petition.

NEED TO EXTEND CCR RULE COMPLIANCE DEADLINES

Although certain of the CCR Rule’s operating criteria have already taken
effect, other provisions of the CCR Rule, including the Rule’s groundwater
monitoring and associated corrective action provisions, have not. As discussed in
more detail below, it is critically important to extend the compliance dates of these
remaining CCR Rule requirements so that electric utilities do not make irreversible
operational and significant investment decisions (including decisions on plant
closures) before EPA has time to reconsider the provisions of the Rule identified in
this Petition and make any necessary Rule modifications. In addition, an extension
of the Rule’s upcoming timeframes is necessary to allow time for implementation
of the Rule through enforceable permit programs as contemplated under the WIIN
Act and, equally important, to ensure alignment of the CCR Rule’s remaining
compliance dates with the ELG Rule, which was recently stayed while EPA

reconsiders many of the key requirements of that rule.

042 U.S.C. § 6944(a).
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A. Extension of CCR Rule Deadlines is Necessary to Allow Time to
Transition to State Permit Programs and Undertake the Necessary
Substantive Changes to the Rule.

Given the anticipated implementation of the Rule through state permit
programs—including the adoption of requirements that may differ, yet be equally
protective as the federal Rule—EPA should take immediate action to extend the
CCR Rule’s upcoming compliance deadlines to coincide with implementation of
the Rule through CCR permit programs. This is necessary to allow time for the
transition of the Rule to state-based permit programs, under which elements of the
Rule, including the groundwater monitoring program, can be tailored to reflect the
site-specific characteristics of individual CCR units. Similarly, an extension of
time is necessary for EPA to evaluate the requested modifications to the CCR Rule
identified in this Petition and to undertake rulemakings to implement those
changes, many of which will likely be reflected in state CCR permit programs. As
discussed below, these changes will allow for implementation of the Rule’s
requirements in a more balanced and cost-effective manner while meeting RCRA’s
statutory standard of ensuring “no reasonable probability of adverse effects on
health or the environment.”"

Indeed, we understand that EPA is in the process of preparing guidance

detailing the procedures states should use to apply for and receive approval to

3142 U.S.C. § 6944(a).
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implement the CCR Rule through state permit programs.* Many states, including
Missouri, Georgia and Kansas, have reportedly already expressed an interest in
obtaining or are already seeking EPA approval to administer such programs.
Therefore, it is expected that many states will be in the position to implement the
requirements of the CCR Rule through state permit programs in the near future,
perhaps before the end of this year, with more states to follow later.

This transition to state permit programs necessitates an extension of the
Rule’s deadlines to avoid large-scale capital expenditures by the regulated
community for elements of the Rule that are likely to be changed significantly
through the reconsideration Petition or at least implemented differently under
future permits. Electric utilities should not be forced to invest significant and
irretrievable capital resources to comply with requirements that are likely to
change.

Chief among these deadlines is the fast approaching October 17, 2017
requirement for initiating the Rule’s groundwater monitoring program,** which
sets off a series of cascading requirements, including possibly onerous corrective

action requirements and, in some cases, forced closure of CCR units and power

32 See letter dated April 28, 2017 from Administrator Pruitt to Governor Sandoval of
Nevada.
3340 C.F.R. §§ 257.90(b), 257.90(e).
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plants.** As currently written, the Rule’s groundwater monitoring program does
not allow for the consideration of any site-specific characteristics, such as
groundwater hydrology, local geological characteristics, or proximity to surface
water and drinking water receptors. But, now, state regulators will be in a position
to tailor, as appropriate, the applicable groundwater standards to reflect the risks
and groundwater characteristics of individual sites. Extending the Rule’s
groundwater monitoring program to coincide with the adoption and
implementation of the Rule through state permit programs will avoid needless
capital expenditures, the likely closure of CCR units,and perhaps even the
premature closure of power plants, for elements of the Rule that may change as a
result of the reconsideration rulemaking or be implemented differently under state
CCR permit programs.

B. Extension of CCR Rule Deadlines is Necessary to Allow for
Coordination with ELG Rule.

An extension of the Rule’s compliance deadlines also is critical to ensure

coordination with the time frames in the ELG Rule. Significantly, EPA recently

3% See id. §§ 257.90-.98; see also 80 Fed. Reg. at 21,397 (discussing the “phased
approach” to groundwater monitoring).
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granted two petitions for reconsideration®® of the ELG Rule.*® As part of this
reconsideration, EPA has postponed the compliance deadlines in the ELG Rule
through an administrative stay and announced its plan to extend or revise the ELG
compliance deadlines through a subsequent notice and comment rulemaking over
the next few months.’

Although the ELG Rule and the CCR Rule are separate regulations issued
pursuant to two separate statutes, both rules impact the management of CCR waste
streams and the operation of CCR surface impoundments. Because of this, EPA
correctly reasoned in promulgating the CCR Rule that it was necessary to align the
structure and timelines of the CCR Rule to account for the content and timelines of
the ELG Rule. Therefore, in establishing the compliance time frames in the CCR
Rule, EPA “accounted for other Agency rulemakings that may affect owners or
operators of CCR units,” including specifically the ELG Rule.® EPA also
explained that “effective coordination of any final RCRA requirements with the

ELG requirements would be sought in order to minimize the overall complexity of

33 Petition to reconsider the Final Rule, submitted by U.S. Small Business Administration
(April 5, 2017); Petition to reconsider the Final Rule, submitted by Utility Water Act Group
(March 24, 2017) (available at https://www.epa.gov/eg/steam-¢lectric-power-generating-effuent-
suidelines-petitions-reconsideration),

3¢ April 12, 2017 Letter from EPA Administrator Scott Pruitt to Harry M. Johnson, Major
Clark, and Kevin Bromberg (available at Littps://swww.cpa.cov/sites/troduction/ files/ 201 7~
(d/documents/steam-electric-cleg uwae-sha-petition epa-response 04-12-2017.0dD).

i; 82 Fed. Reg. 19,005 (April 25, 2017).

Id.
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the two regulatory structures, and facilitate implementation of engineering,
financial, and permitting activities.”’

Accordingly, the compliance deadlines in the CCR Rule were established by
EPA with the full expectation that the contents and timing of the final ELG Rule
would be understood by owners or operators of CCR units.*® This was so that the
CCR Rule would not force any major operational decisions (such as closure or
retrofit of a CCR unit) before an owner or operator of a CCR unit could properly
take into account and consider the associated implications under the ELG Rule,
allowing “ample time for the owners and operators of CCR units to understand the
requirements of both regulations and make the appropriate business decisions.”*!
EPA recognized this was particularly true with respect to CCR Rule obligations
that could require a surface impoundment to undergo closure or retrofit, explaining
that “[a] decision on what action to take with that unit may ultimately be directly
influenced by the requirements of the ELG rule.”*

Consistent with the above position, EPA stated that the CCR Rule “will not

require owners or operators of CCR units to make decisions about these units

39 80 Fed. Reg. at 21,313.

¥ See id. at 21,428 (“Thus, under the final timeframes in this [CCR] rule, any such
decision [whether to retrofit a CCR impoundment] will not have to be made by the owner or
operator of a CCR unit until well after the ELG rule is final and the regulatory requirements are
well understood.”).

4 Id. (emphasis added).

2 1d.
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[including closure decisions] without first understanding the implications that such
decisions would have meeting the requirements of [the ELG].”* Obviously,
however, owners or operators of CCR units are not in a position to make this type
of informed decision given EPA’s recent decision to reconsider the content and
compliance time frames of the ELG Rule.

For example, a decision on whether to undertake the significant capital
investment to retrofit a CCR surface impoundment otherwise required to close
under the CCR Rule will turn in large part on whether that impoundment will
continue to serve a wastewater management function for an ELG-regulated waste
stream—such as bottom ash transport water. But the future role of that
impoundment in managing bottom ash transport water under the ELG Rule will not
be known until such time as EPA completes its reconsideration of both the timing
and content of the ELG Rule. This is precisely the type of predicament that EPA
intended to avoid by declaring that it would not force any major compliance
decisions under the CCR Rule before a facility could properly take into account
and consider the associated implications under the ELG Rule.

In short, because the ELG and CCR Rules were designed to work in tandem,
both with respect to content and timing, it is clear that EPA must now also extend

the upcoming compliance deadlines in the CCR Rule to coincide with revised

# Id. (emphasis added).
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compliance deadlines in the ELG Rule. For similar reasons, other CCR Rule
deadlines that should be extended include the time schedules in 40 C.F.R.

§§ 257.60-257.64 for assessing compliance with the CCR Rule’s location
restrictions.

PROVISIONS FOR RECONSIDERATION

As discussed above, in light of the President’s Regulatory Reform Orders
and the fundamental statutory change brought about by the WIIN Act, EPA should
reconsider and modify the provisions of the CCR Rule identified below. Because
the CCR Rule can now be implemented through state permit programs, EPA’s
rationale for not including many of the risk-based provisions contained in the
proposed CCR Rule, and currently contained in many existing state CCR permit
programs, no longer exists. Many of the recommended provisions for
reconsideration discussed below reflect this fundamental statutory change in how
the Rule is to be implemented and, accordingly, urge modifications incorporating
common sense, risk-based management options into the Rule. In addition, the CCR
Rule contains other overly prescriptive requirements that impose unnecessary
regulatory burdens on the electric power sector and increase compliance costs
without a corresponding environmental benefit. As discussed below, it is
appropriate for EPA also to revise these requirements pursuant to the

Administration’s Executive Orders relating to regulatory reform.
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A. Alternative Risk-Based Groundwater Protection Standards

The Rule’s groundwater monitoring regime and corrective action
requirements are centered around specified groundwater protection standards for
the Rule’s list of Appendix IV constituents. For most constituents, the
groundwater protection standard is based on maximum contaminant levels
(“MCLs”), which are standards set by EPA for drinking water quality. Several
Appendix IV constituents (molybdenum, lead, cobalt, and lithium), however, do
not have an MCL. For these constituents, the groundwater protection standard
defaults to background levels.

In the 2010 proposal, EPA included a provision allowing for the
establishment of alternative risk-based groundwater protection standards for
Appendix IV constituents that do not have an MCL.** This has long been the
regulatory regime in the MSWLF program and has not been the subject of any
controversy.” Even under EPA’s Subtitle C hazardous waste program, permit
writers are authorized to establish site-specific groundwater protection standards

based on the unique conditions of the regulated unit.*

EPA removed this option
from the Final Rule, however, explaining that such flexibility was “inappropriate

in a self-implementing rule, as it was unlikely that a facility would have the

# 75 Fed. Reg. at 35,249 (proposed 40 C.F.R. § 257.95(h)).
4 See 40 C.F.R. § 258.55(h)(3)(i).
4 See Id. § 264.94(b).
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scientific expertise necessary to conduct a risk assessment, and was too susceptible
to potential abuse.”’

By prohibiting risk-based groundwater protection standards, the Rule
mandates the use of background levels even when those levels are far below any
risk-based standard that would otherwise be required by a state or even by EPA
under other federal cleanup programs (where risk-based remediation levels are
routinely used). This means that a facility may be forced into the Rule’s
burdensome corrective action program, even if contamination at the facility does
not exceed an acceptable risk-based level. And, more importantly, the ultimate
cleanup standard under corrective action in these circumstances is set at
background, even if the treatment required is far more costly than treating to an
acceptable risk-based level. This overly prescriptive and conservative approach
thus imposes compliance costs that far exceed any environmental benefit and is the
type of regulation targeted for regulatory reform under the Executive Orders.

The Appendix IV constituent cobalt is a good example of the illogical result
compelled by the Rule’s inflexible approach. As explained in the attached report
prepared by Gradient Corporation (Appendix A), EPA has established a risk-based

level for cobalt—referred to as a “Regional Screening Level” or “RSL”—of 6 ug/L

in groundwater. However, the median background level of cobalt in groundwater

4780 Fed. Reg. at 21,405,
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is 0.17 ug/L, which is 35 times lower than the RSL developed for cobalt by EPA.
And, the median concentration of cobalt in CCR leachate is 1 ug/L, which is six
times lower than the health-based standard for cobalt established by EPA.
Therefore, at the vast majority of CCR facilities, no remediation would ever be
required to achieve the health-based benchmarks for cobalt in order to protect
human health and the environment.

But this is not how the CCR Rule works. Instead, because cobalt does not
have an MCL and facilities are not allowed to set the groundwater protection
standard at an acceptable risk-based level, facilities would have to meet the
groundwater protection standard of 0.17 ug/L,*® even though that standard is 35
times lower than EPA’s own risk-based standard. Therefore, facilities that contain
the median CCR leachate concentration of 1 ug/L, which itself is six times lower
than EPA’s risk-based level for cobalt, would still have to spend hundreds of
thousands of dollars (if not more) in groundwater remediation costs to achieve a
typical (median) cobalt background level of 0.17 ug/L.*

And, worse, in the case of unlined CCR surface impoundments, exceedance

of a groundwater protection standard results in the mandated cessation of receipt of

8 This assumes that background is the 0.17 ug/L, the median concentration of cobalt in
groundwater.

¥ In contrast, MSWLFs that receive CCR for disposal would be allowed to use risk-based
groundwater protection standards under 40 C.F.R. Part 258, since MSWLFs that receive CCR are
not regulated under the CCR Rule. See 40 C.F.R. § 257.50(1).
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CCR within six month and the commencement of closure of the unit. This huge
expenditure of time and resources, combined with the forced closure of surface
impoundments in circumstances where a groundwater protection standard is below
health-based levels and/or requires more treatment than otherwise necessary,
provides no incremental benefit to human health and the environment.

There is absolutely no reason for this type of expenditure of resources under
the CCR Rule to continue. First, such an outcome is in direct contravention of EO
13777’s direction to identify and revise and/or rescind those regulations whose
costs exceed their benefits. Second, now that states and EPA can implement the
CCR Rule through enforceable permit programs, states and EPA can readily adopt
risk-based groundwater protection standards in lieu of the Rule’s overly-
conservative requirement to default to background levels. EPA should therefore
revise the CCR Rule to allow for the use of alternative risk-based standards in
establishing groundwater protection standards for Appendix IV constituents that do
not have an MCL.>® This provision should be added to the Final Rule at 40 C.F.R.
§ 257.95(h).

B. Modification to Corrective Action Remedy

The 2010 proposal included a provision, again modeled after the MSWLF

program, allowing a facility to determine that undertaking corrective action was

30 See 75 Fed. Reg. at 35,249-50 (proposed 40 C.F.R. § 257.95(h)).

30

ED_002070_00000007



not necessary if it would not result in any meaningful environmental benefit (e.g.,
where the groundwater is not a source of drinking water and there is a low
likelihood of contamination migrating offsite).>! The proposal also allowed
facilities, when deciding on the appropriate remedy, to take into account “the
desirability of utilizing technologies that are not currently available, but which may
offer significant advantages over already available technologies in terms of
effectiveness, reliability, safety, or ability to achieve remedial objectives.”>* Both
of these concepts have long been included in EPA’s MSWLF program, as state
permit writers are well qualified to oversee any risk-based decisions made by a
facility when evaluating corrective action options.” Both of these provisions,
however, were removed from the Final Rule on the basis that such provisions were
“potentially subject to abuse” and not appropriate where there is no state
oversight.>*

With the ability to implement the CCR Rule through state or EPA permit
programs, EPA’s concern for “abuse” by individual facilities no longer exists and
permit writers should be authorized to tailor corrective action to the individual

characteristics of the site. This allowance will achieve burden reduction by

allowing for the use of the most efficient remediation technologies and/or avoiding

31 Id. at 35,251 (proposed 40 C.F.R. § 257.97(e)-(D)).
52 Id. (proposed 40 C.F.R. § 257.97(d)(4)).

5 See 40 C.F.R. §§ 258.57(d)(4), 257.57(c).

54 80 Fed. Reg. at 21,407.
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the implementation of corrective action measures that provide no meaningful
environmental benefit. Therefore, the above-referenced provisions should be
added to 40 C.F.R. § 257.97 to reduce unnecessary regulatory burdens.

C. Allowance for Alternative Points of Compliance and Site-Specific
Groundwater Monitoring Constituents

The Final Rule does not allow facilities flexibility to utilize site-specific
conditions to determine the appropriate point of compliance for groundwater. Nor
does the Rule allow for site-specific modifications to the list of constituents subject
to groundwater monitoring. Instead, the Rule requires in all circumstances that the
point of compliance be at the edge of the CCR unit—even where this makes little
practical sense—and mandates that all constituents in Appendix III and IV be
monitored.>®

Many comments on the 2010 proposal requested that EPA provide facilities
the option to determine the appropriate point of compliance for the groundwater
monitoring system based on site-specific conditions.”® In particular, based on the
option included in the MSWLF regulations,”’ commenters requested that the CCR
Rule allow for a point of compliance that is no more than 150 meters from the
waste management unit boundary and located on land owned by the owner of the

CCR unit, taking into account site-specific factors. Commenters also requested,

55 See 40 C.F.R. §§ 257.91(a)(2), 257.94(a).
% See 80 Fed. Reg. at 21,397-98.
5740 C.F.R. § 258.40(d)
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again based on the MSWLF program, that a facility be able to tailor the
constituents subject to groundwater monitoring based on site-specific conditions
(for example, if a modified list of parameters provided for a reliable indicator of
potential releases from the unit). EPA rejected both of these suggestions in the
Final Rule, however, explaining that “in the absence of a mandated state oversight
mechanism to ensure that the suggested modifications are technically appropriate,
these kinds of provisions can operate at the expense of protectiveness.”®

With the ability of the states and EPA to implement the Rule through site-
specific permit programs properly administered by a regulatory authority, this
concern no longer exists. Therefore, the Rule should be revised to include the
provisions already in the MSWLF program providing a permitting authority (1) the
option to determine the appropriate point of compliance for the groundwater
monitoring system based on site-specific conditions, and (2) the ability to tailor the
constituents subject to groundwater monitoring based on site-specific conditions.
This will achieve burden reduction by allowing permit writers to determine, based
on site-specific characteristics such as groundwater hydrology, local geological
characteristics, and proximity to surface water and drinking water receptors, the

most efficient placement of monitoring wells and to avoid monitoring for specific

constituents that are not of concern or relevant to the site. These provisions should

58 80 Fed. Reg. at 21,398,
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be added to 40 C.F.R. § 257.91, § 257.94, and § 257.95, respectively, in order to
reduce unnecessary regulatory burdens.

D.  Ability of Unlined CCR Surface Impoundments to Operate While
Undertaking Corrective Action

Under the CCR Rule, an unlined surface impoundment that triggers
corrective action—i.e., detects a statistically significantly increase over an
applicable groundwater protection standard—must cease the receipt of CCR within
6 months and commence closure with no opportunity to continue operation of the
CCR unit by taking corrective action to remedy the release through engineering
controls.” Importantly, though, EPA acknowledged “that it may be possible at
certain sites to engineer an alternative to closure of the unit that would adequately
control the source of contamination and would otherwise protect human health and
the environment.”® Nonetheless, EPA declined to allow facilities to pursue this
option, explaining that “the efficacy of those engineering solutions will necessarily
be determined by individual site conditions” and “[a]s previously discussed, the
regulatory structure under which this rule is issued effectively limits the Agency’s
ability to develop the type of requirements that can be individually tailored to

accommodate particular site conditions.”®!

%940 C.F.R. § 257.95(2)(5). Units that have triggered forced closure are provided an
opportunity to continue operations for a limited period of time if there is no available disposal
capacity for the CCR. /d. § 257.103.

69 80 Fed. Reg. at 21,371.

S 1
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Again, with the enactment of legislation authorizing the implementation of
the CCR Rule through enforceable state CCR permits that can be tailored to take
into consideration individual site conditions, EPA’s reasoning no longer exists for
establishing a blanket prohibition on allowing unlined surface impoundments that
have triggered corrective action to employ engineering controls to address the
source and continue operating in a manner that protects human health and the
environment. EPA should amend the Rule to explicitly grant state permitting
programs the authority to allow unlined surface impoundments undertaking
corrective action to demonstrate that such units can continue to operate during
corrective action in a manner that is protective of human health and the
environment. This option should be added to 40 C.F.R. § 257.101(a)(1) in order to
reduce unnecessary regulatory burdens.

E. Adjustments to Post-Closure Care Period

The 2010 proposal included a provision that would have allowed facilities to
conduct post-closure care for less than 30 years if the owner/operator was able to
demonstrate that the reduced period was sufficient to protect human health and the
environment.®? This option for a reduced post-closure care time period is available

under both EPA’s MSWLF and Subtitle C hazardous waste programs.®® EPA

6275 Fed. Reg. at 35,253 (proposed 40 C.F.R. § 257.101(b)(1)).
63 See 40 C.F.R. §§ 258.61(b)(1), 264.117(a)(2)(i)).
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removed this option from the Final Rule, however, “due to the lack of guaranteed
state oversight for this rule.”*

But now that the states and EPA can issue individual permits based on site-
specific characteristics, this concern no longer exists. Therefore, EPA should
revise the Rule to include a provision allowing for a determination that a decreased
period of post-closure care, as opposed to the mandatory 30-year period, is
sufficient to protect human health and the environment. This provision should be

added to 40 C.F.R. § 257.104(c) to reduce unnecessary regulatory burdens.

F. Repeal The Rule’s Regulation of Inactive Surface Impoundments

For the first time in its 35-year implementation of the RCRA program, EPA
made the unprecedented decision in the CCR Rule to regulate “inactive units”™—
that is, impoundments that had ceased receiving CCR before the effective date of
the CCR Rule.® EPA does not regulate “inactive” units under its Subtitle C
hazardous waste program but rather relies on its statutory “imminent and
substantial endangerment” authorities under RCRA and CERCLA to address any
potential risks from inactive hazardous waste surface impoundments.

EPA’s asserted regulatory jurisdiction over inactive CCR surface

impoundments is not authorized by law. As discussed in more detail below in

6474 Fed. Reg. at 21,426.
65 The regulation of inactive surface impoundments has been challenged by the industry
petitioners in the CCR Litigation.
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USWAG's request for EPA to seek to hold the CCR Litigation in abeyance, RCRA
is written in the present tense and its regulatory scheme is organized in a way that
contemplates coverage of only those facilities that continue to operate and receive
waste after the effective date of the applicable regulations. But even if some
question remains on this jurisdictional issue (which USWAG believes that it does
not for the reasons discussed below), the regulation of inactive CCR surface
impoundments is clearly not mandated by the statute, but rather was a policy
decision by the former EPA administration.

USWAG believes that EPA’s policy decision to regulate inactive surface
impoundments was misguided and consequently has many counterproductive and
burdensome consequences without a corresponding environmental benefit. This
provision is imposing hundreds of millions of dollars of inflexible, one-size-fits-all
remediation costs on the power industry, overriding state risk-based cleanup
programs. It is also one of the reasons why the Rule’s costs far exceed its benefits.
Therefore, EPA should repeal the provisions at 40 C.F.R. §§ 257.50(c) and
257.100 subjecting inactive surface impoundments to regulation under the Rule.
EPA and the states can address any remaining risks from these inactive units in a

more cost-effective manner under RCRA’s imminent and substantial
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endangerment provision (and EPA also can do so under CERCLA’s imminent and
substantial endangerment provision).

G. Clarification on Using the “Closure-in-Place” Option

The CCR Rule authorizes owners or operators of CCR surface
impoundments to close their impoundments by either (1) leaving the CCR in place
after dewatering and/or stabilizing the wastes sufficient to support a final cover
system and conducting 30 years of post-closure groundwater monitoring (referred
to as “closure-in-place”) or (2) removing the CCR and decontaminating the CCR
unit and releases from the unit (referred to as “closure-by-removal”).%’
Impoundments that undergo closure-by-removal are exempt from undertaking
post-closure care.

Importantly, the Rule does not mandate the use of the closure-by-removal
option in any particular set of circumstances, but, rather, leaves to the owner or
operator the choice of using either closure option. Indeed, EPA has made it clear
that if the relevant performance standard is met, both closure options are equally
protective. Because the costs of closure-by-removal (commonly referred to by
EPA as “clean closure”) can be far greater than closure-in-place, however, the
Agency correctly expects most facilities to close CCR surface impoundments

under the closure-in-place option. EPA stated in the Final Rule that “most

66 42 U.S.C. § 9606(a).
740 C.F.R. § 257.102.
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facilities will likely nof clean close their CCR units given the expense and
difficulty of such an operation.”®

Thus, nothing in the plain text of the CCR Rule requires a particular closure
option to be employed in any particular set of circumstances. In fact, EPA
explicitly states that it “did not propose to require clean closure nor to establish
restrictions on the situations in which clean closure would be appropriate.”®

Nonetheless, certain environmental interest groups contend that the closure-
by-removal option must be selected in circumstances where CCR is in contact with
the groundwater, and that the Rule’s equally protective and less costly closure-in-
place option cannot be used in these circumstances. Indeed, an environmental
organization recently filed a Notice of Intent (“NOI”) to bring a RCRA citizen suit
against a USWAG member based solely on the facility’s closure plan, which
indicates the facility intends to close an impoundment under the closure-in-place
option where CCR allegedly is in contact with groundwater.”

Although the CCR regulations are explicitly clear that an owner or operator
can choose which closure option is appropriate for its particular units,

environmental organizations are seizing upon a recent EPA guidance document

referencing, as an example, the use of “clean closure” in circumstances when CCR

68 80 Fed. Reg. at 21,412 (emphasis added).

% Id. (emphasis added).

0 See April 11,2017 RCRA NOI from the Southern Environmental Law Center to EPA,
the North Carolina Department of Environmental Quality, and Duke Energy.
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is in contact with the groundwater as somehow suggesting that the Agency’s
position is that closure-by-removal is mandated under these circumstances.”! This
position is flatly at the odds with the plain language of the Rule and would impose
staggering and unnecessary costs on the power industry to close CCR surface
impoundments under the Rule. Indeed, the closure-in-place option specifically
contemplates that CCR will remain in the unit and that any potential releases from
the unit following closure—including releases from CCR in contact with
groundwater—will be addressed, as necessary, through the Rule’s post-closure
care groundwater monitoring and corrective action requirements.

To eliminate any possible confusion regarding EPA’s position on this
critically important issue, and to eliminate the inappropriate reliance on EPA’s
example by environmental organizations seeking to increase unnecessarily and
dramatically the costs of closing CCR surface impoundments, USWAG requests
that EPA clarify its recent guidance addressing this matter. In particular, the
Agency should make it clear that either of the Rule’s closure options, including the
closure-in-place option, can be employed to close a CCR surface impoundment

where CCR may be in contact with groundwater.

"t See Relationship Between the Resource Conservation Act’s Coal Combustion
Residuals Rule and the Clean Water Act’s National Pollutant Discharge System Permit
Requirements, Closure Requirements, available at hitpa://www.epa.cov/coalash/relationship-
between-resource-conservation-and-recovery-acts-coal-combustion-residuals-rulefClosure.

40

ED_002070_00000007



Such a clarification is appropriate under all of the Administration’s
Executive Orders on regulatory reform. Moreover, it is specifically called for
under EO 13783, under which EPA is directed to review and modify, among other
things, “guidance” that potentially burdens the development or use of domestically
produced energy resources, including in particular on coal resources.””

H. Confirming Beneficial Use of CCR to Close CCR Units

The CCR Rule does not apply to the “beneficial use of CCR,” as such term is
defined in the CCR Rule.” This is because EPA concluded that such practices do
not pose the type of risk that warrant regulation under the Rule.” With one limited
exception, the Rule does not prohibit any specific activities from qualifying as a
beneficial use of CCR—including the beneficial use of CCR for purposes of
closing a CCR unit.

As a result, owners/operators of CCR units clearly are authorized to use CCR
for a number of purposes during the process of closing a CCR unit, including
waste stabilization, structural fill, and grading or contouring the slope for the final
cover system. There is nothing unique about any of these practices that would
prevent them from meeting the Rule’s beneficial use conditions. Such practices

are environmentally beneficial, as they conserve the use of natural resources (such

2 B0 13783 § 1(c)
340 CFR. § 257.53.
74 80 Fed. Reg. at 21,327.
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as soil) that would otherwise have to be utilized for closure. And in fact, the
Rule’s preamble specifically identifies structural fill and waste
stabilization/solidification as potential beneficial uses.”

Nonetheless, subsequent to the promulgation of the CCR Rule, EPA has been
ambiguous regarding the appropriateness of beneficially using CCR for closing
CCR units. There should be no ambiguity with respect to the environmentally
sound and cost-effective use of CCR in lieu of virgin materials for the closure of
CCR units. Therefore, EPA should eliminate any ambiguity and confirm that the
exclusion for CCR beneficial use includes beneficially using CCR to close CCR

landfills and surface impoundments.”

I. CCR Beneficial Use at Clay Mine Sites

As explained above, the regulatory text of the CCR Rule places no
limitations on what activities can constitute beneficial use, with the only exception

being the placement of CCR in a “sand and gravel pit or quarry.””’

The phrase
“sand and gravel pit or quarry,” in turn, is defined as “an excavation for the

extraction of aggregate, minerals or metals.”’® Based on this language, EPA has

taken a position prohibiting the environmentally sound and beneficial practice of

> See id. at 21,353.

76 This clarification should also make clear that that beneficially using CCR to close units
not regulated under the rule (i.e., inactive landfills) does not cause those units to become subject
to regulation.

7 See 40 C.F.R. § 257.53 (definition of “Beneficial use of CCR”).

78 Id. (definition of “Sand and gravel pit or quarry”).
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using CCR to reclaim clay mines on the grounds that the placement of CCR in a
clay mine cannot be a beneficial use, irrespective of purpose or function, because a
clay mine is or was a site used for the extraction of minerals—i.e., clay.”

This interpretation is needlessly prohibiting a cost-effective and
environmentally sound CCR beneficial use practice and is imposing unnecessary
disposal costs on CCR when the CCR can otherwise be beneficially used to
reclaim clay mines in lieu of using virgin materials. EPA itself recognizes that
clay is an adequate “liner” for preventing the migration of CCR contaminants,
EPA should therefore clarify in the CCR regulations that the definition of “sand
and gravel pit or quarry” does not include clay mines and thereby provide
owners/operators of such sites with the opportunity, as is the case with other CCR
beneficial use structural fill activities, to demonstrate that the use of CCR to

reclaim such sites meets the CCR Rule’s beneficial use criteria.

7 EPA listed the Brickhaven No. 2 Mine Tract A, a former clay mine being reclaimed
with CCR, on its initial draft open dump inventory. The site was subsequently removed from the
final open dump inventory because the owner/operator posted a CCR Rule-compliant public
website and fugitive dust control plan. See EPA Finalized Initial Open Dump Inventory as of
January 12, 2017, available at hitips://www.epa.gov/coalash/comphiance-data-and-information-
wehsites-required-disposal-coal-combustion-residuals-cer.

8 Existing CCR surface impoundments are considered “lined” if constructed with a
minimum of two feet compacted soil with a hydraulic conductivity of no more than 1x107
cm/sec. See 40 C.F.R. § 257.71(a)(1)(1).
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J. State-Approved Liner Systems

In promulgating the CCR Rule, EPA established prescriptive liner design
criteria that unfortunately failed to include liner systems for CCR units that state
regulatory bodies have found to protect adequately human health and the
environment.®! This means, for example, some CCR units that are considered to
be “lined” under applicable state CCR requirements are nonetheless classified as
“unlined” under the CCR rule. This subjects those CCR units to extremely
burdensome requirements not imposed on lined units, including, in some
circumstances, mandatory closure requirements.®?

Given that the WIIN Act now allows the CCR Rule to be implemented
through enforceable state permit programs, this disregard for acceptable state liner
requirements is at odds with the Administration’s principles of federalism and
imposes unnecessarily burdensome requirements on CCR units. Therefore, EPA
should modify the Rule at 40 C.F.R. § 257.71 to allow for a determination that a
CCR unit with an existing state-approved or -accepted liner system qualifies as a

lined CCR unit under the Rule.

81 80 Fed. Reg. at 21,370 (noting that the state of Florida’s criteria for a liner system does
not qualify as a “liner” under the federal CCR Rule).
82 See id. at 21,371.

44

ED_002070_00000007



K. Correction to Definition of Beneficial Use

In promulgating the definition of “beneficial use” at 40 C.F.R. § 257.53, a
clear mathematical error was made in calculating the volume of CCR that triggers
the need to make an environmental safety demonstration when using CCR in an
unencapsulated manner.®® Although the rulemaking record shows that the volume
threshold triggering this requirement should have been 75,000 tons, EPA
mistakenly calculated the number to be 12,400 tons.** The Agency’s failure to
correct this figure, despite its awareness of the error, unnecessarily burdens power
companies attempting to beneficially use CCR. EPA should therefore amend the
definition of “beneficial use of CCR” at 40 C.F.R. § 257.53 such that the fourth
condition applies only to unencapsulated uses exceeding 75,000 tons of CCR.*

REQUEST TO HOLD CCR LITIGATION IN ABEYANCE

As explained above, given that certain of the provisions of the Rule

identified in this Petition for reconsideration are the subject of ongoing litigation,®

% When unencapsulated use of CCR involves placement on the land of 12,400 tons or
more in non-roadway applications, the user must demonstrate that environmental releases to
groundwater, surface water, soil and air are comparable to or lower than those from analogous
products made without CCR, or that environmental releases to groundwater, surface water, soil
and air will be at or below relevant regulatory and health-based benchmarks for human and
ecological receptors during use. 40 C.F.R. § 257.53 (definition of “Beneficial use of CCR”).

8 See April 1, 2015 Letter from Headwaters Resources, Inc. to EPA, Docket No. EPA-
HQ-RCRA-2009-0640-12147 (identifying an error in the calculation of the “smallest size
landfill,” which was EPA’s basis for the 12,400 ton volume limitation).

8 The 12,400 ton limitation has been challenged by industry petitioners in the CCR
Litigation.

8 Utility Solid Waste Activities Group, et al. v. EPA, et al., No. 15-1219.
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it is appropriate for EPA to seek to hold the case in abeyance while the Agency
reconsiders and/or modifies its positions in the litigation. If the Agency ultimately
modifies its positions with regard to the challenges raised by industry petitioners,
industry petitioners would support a voluntary remand of those issues to the
Agency.

In particular, five industry petitioners, including USWAG, and eight
environmental group petitioners have challenged certain portions of the Final Rule
in the United States Court of Appeals for the District of Columbia Circuit.
Industry petitioners have argued that elements of the Rule exceed EPA's statutory
authority, were promulgated without notice and comment, and/or are arbitrary and
capricious, while environmental petitioners argue that elements of the Rule are too
lenient and are arbitrary and capricious. All the petitions have been consolidated
and briefing is complete, but the Court has not yet set a date for oral argument.®’

For all the reasons identified in this Petition, it is appropriate for EPA to

seek to hold the case in abeyance.®® This would allow EPA to reconsider its

87 EPA entered into a settlement agreement with USWAG and environmental petitioners
agreeing to a remand on certain aspects of their respective challenges to the Rule. The settlement
requires EPA to engage in a new round of rulemaking that will require EPA to undergo notice-
and-comment rulemaking to potentially revise the CCR Rule on certain key issues, including (1)
clarifying the degree to which non-groundwater releases are subject to the Rule’s corrective
action provisions; (2) develop vegetative cover requirements for CCR units; (3) evaluate and
undertake a rulemaking as appropriate to include the consideration of non-CCR wastewaters in
the Rule’s alternative closure provision; and (4) whether to add boron to the Rule’s list of
Appendix 1V constituents.

% The other industry petitioners in the CCR litigation have represented to USWAG that
they agree with this position.
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position on these issues in light of the WIIN Act and the President’s Regulatory
Reform Executive Orders and modify such positions to the extent permitted by
law and supported by a reasoned explanation.®

The Agency has recently taken similar action to hold in abeyance pending
litigation involving the prior EPA Administration’s position on regulations
impacting the power and other industry sectors.”® For example, the Agency
recently filed a motion to hold in abeyance litigation challenging an EPA rule
involving the regulation of hazardous air pollutants from coal- and oil-fired
electric utility power plants” to allow the new Administration time to reassess its
position on the Rule in light of EO 13783.%% In filing this motion, EPA

specifically referenced its obligation under EO 13783 to review for possible

% See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009); Motor Vehicle
Mfrs. Ass’n of the U.S., Inc., et al. v. State Farm Mut. Auto. Ins. Co., et al., 463 U.S. 29, 42
(1983).

0 See e. g., “Respondent EPA’s Motion to Continue Oral Argument,” in Walter Coke,
Inc., et al., v. EPA, No. 15-1166 (D.C. Cir.); see also Notice of Executive Order and Motion to
Hold Case in Abeyance, American Petroleum Institute, et al. v. EPA, No. 13-1108 (and
consolidated cases) (D.C. Cir.) (citing Nat 'l Cable & Telecomm. Ass’n v. Brand X Internet
Servs., 545 U.S. 967, 981 (2005) (“EPA’s interpretations of statutes it administers are not ‘carved
in stone’ but must be evaluated ‘on a continuing basis,” for example, ‘in response to . . . a change
in administrations.”). See also Nat’l Ass’n of Home Builders v. EPA, 682 F.3d 1032, 1038, 1043
(D.C. Cir. 2012) (a revised rulemaking based “on a reevaluation of which policy would be better
in light of the facts” is “well within an agency’s discretion,” and “[a] change in administration
brought about by the people casting their votes is a perfectly reasonable basis for an executive
agency’s reappraisal of the costs and benefits of its programs and regulations.”).

9! Supplemental Finding That It Is Appropriate and Necessary to Regulate Hazardous Air
Pollutants From Coal- and Oil-Fired Electric Utility Steam Generating Units, 81 Fed. Reg.
24,420 (Apr. 25,2017).

92 See Respondent EPA’s Motion to Continue Oral Argument in Murray Energy Corp., et
al. v. EPA, et al., No. 16-1127 (and consolidated cases) (D.C. Cir.) (filed April 18, 2017).
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reconsideration any rule that could “potentially burden the development and use of
domestically produced energy resources, with particular attention to oil, natural
gas, coal, and nuclear resources.”” The CCR Rule unquestionably falls within the
category of a rule that could potentially burden the development and use of
domestically produced coal, oil and natural gas resources and therefore warrants
similar reconsideration by the Agency.

All of the issues raised by industry petitioners in their challenge to the CCR
Rule warrant reevaluation and modification by the new Administration. One issue
in particular, however, warrants reevaluation and repeal pursuant to the
President’s Regulatory Reform policies: the Rule’s regulation of “inactive” CCR
surface impoundments—i.e., impoundments where facility owners/operators
ceased placing CCR before the effective date of the Rule.”* In some cases, a
regulated “inactive” impoundment ceased receiving CCR years before the
effective date of the Rule.

As explained above, the regulation of inactive disposal units under RCRA is
unprecedented. EPA readily acknowledges that it does not regulate "inactive"
units under its Subtitle C hazardous waste program or under its MSWLF program

(40 C.F.R. Part 258).” Indeed, EPA expressly “acknowledged that [regulating

% Id
% See 40 C.F.R. §§ 257.50(c), 257.100.
%5 80 Fed. Reg. at 21,342,
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inactive surface impoundments] represented a departure from the Agency’s long-
standing implementation of the [hazardous waste] regulatory program under
subtitle C,” and that “EPA has generally interpreted [RCRA] to require a permit
only if a facility treats, stores, or actively disposes of the wastes after the effective
date of its designation as a hazardous waste.”®

Despite this long standing practice of not regulating inactive units under
RCRA, the prior EPA Administration nonetheless asserted that it was appropriate,
for the first time, to exercise jurisdiction over inactive CCR surface
impoundments under the CCR Rule because of EPA's allegation that the risks
from inactive CCR surface impoundments are equivalent to the risks of active
CCR surface impoundments.”” Thus, EPA's asserted jurisdiction over inactive
CCR surface impoundments in the CCR Rule is not mandated by the statute, but
rather was solely a policy decision by the former EPA Administration.”®

But this policy decision is not authorized under RCRA. As detailed in
USWAG’s briefs, EPA is statutorily constrained under RCRA Subtitle D to
regulate "sanitary landfills," which are defined as units for the "disposal” of solid

waste. Under RCRA's statutory text, legislative history, and case law, the term

"disposal" encompasses units that are presently receiving solid waste. Therefore,

% 14
714
B Id
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the CCR Rule can only regulate those units that were receiving CCR as of the
effective date of the Rule.

Instead, Congress gave EPA, states, and citizens specific authority to
address any concerns with "past disposal" activities at inactive units under
RCRA's imminent and substantial endangerment provisions.” These provisions
have been utilized since RCRA’s inception over 35 years ago to address potential
concerns with inactive solid and hazardous waste units. EPA has never suggested
that these pre-existing statutory provisions have been ineffective or somehow
insufficient to address the risks from such units, including inactive CCR surface
impoundments.

Instead of EPA utilizing its existing statutory authorities to address on a site-
specific basis the potential risk posed by inactive CCR impoundments, the Rule
subjects all of these units to a one-size-fits-all set of mandated remediation criteria
with no ability to tailor any potential response to the unique features and potential
risks of the unit. This is completely antithetical to EPA’s historic practice of using
its RCRA imminent hazard authorities to address these sites on a unit-specific

basis, which provides for a more cost-effective and tailored response mechanism.

9 See 42 U.S.C. § 6973(a) (authorizing EPA to address the “past or present disposal” of
any solid waste, including CCR, that may present an imminent and substantial endangerment to
health or the environment); see also Id. § 6972(a)(1)(b) (authorizing any person, including the
states, to bring an action for “past or present” disposal of solid waste which may present an
imminent and substantial endangerment to health or the environment).
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This means the power industry is needlessly incurring hundreds of millions of
dollars in costs in complying with inflexible, one-size-fits-all standards for units
that may not pose a risk to human health and the environment. Where a specific
inactive impoundment poses an unreasonable risk, this risk would be better
addressed using the more cost-effective and targeted imminent and substantial
endangerment provisions.

The regulation of inactive impoundments is therefore one of the key
provisions in the Rule where the costs far exceed the benefits. Because this
particular CCR provision is undeniably an undue burden on the development and
use of domestic energy resources—at both coal-fired facilities and oil- and gas-
fired facilities with inactive CCR surface impoundments—it is appropriate for
reconsideration and rescission under the President’s Regulatory Reform orders,
including EO 13777, 13771, and 13783.

Other issues challenged in the litigation as arbitrary and capricious also
warrant reconsideration and modification by the new Administration, including,
among others:

i. CCR Storage: On-site storage of CCR destined for beneficial use is

considered a regulated CCR landfill, even though the exact same storage
activities are excluded from regulation if conducted off-site;

ii. Beneficial Use Volume Threshold: the Rule imposes additional
requirements on the beneficial use of CCR in amounts of more than
12,400 tons, even though EPA acknowledged that this volume limitation
was based on a mathematical error;
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iii. Seismic Location Restriction: the Rule imposes an unreasonable short
deadline for meeting the seismic location restriction. EPA also failed to
provide an adequate basis for applying the seismic location restriction to
expansions of existing CCR landfills;

v. Alternative Closure: the Rule imposes an absolute prohibition on
considering cost or convenience in determining whether a unit can
qualify for an extended closure schedule; and

v. Risk-Based Compliance Alternatives: as explained above, the Rule fails
to include any risk-based compliance alternatives.'"

For all the above reasons, EPA should seek to hold the litigation in abeyance
while EPA reconsiders its position on the issues raised by industry petitioners in

their challenge to the CCR Rule.

CONCLUSION

The CCR Rule affects both the utility and coal industries and also affects
the large and small businesses that support and rely upon those industries. It is
causing significant adverse impacts on coal-fired generation in this country due
to the excessive costs of compliance—even EPA acknowledges the costs of the
Rule outweigh its benefits. Those impacts are being, and will be, felt in
communities around the country where those industries operate. Reconsideration

will enable the Agency to take all of these impacts into account to the full extent

190 Industry petitioners also are challenging elements of the Rule on grounds that EPA
failed to provide adequate notice and comment, including (i) EPA's imposition of requirements
on the beneficial use of CCR; (ii) the requirement for owners/operators of surface impoundments
to certify compliance with specified dam safety factors not set forth in the proposed rule; and (iii)
the requirement that the base of existing CCR surface impoundments be at least five feet above
the uppermost aquifer underlying the impoundment.
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allowed by law, as contemplated by recent Executive Orders and the changed
statutory structure under which the Rule is to be implemented.

For all the foregoing reasons, EPA should grant this Petition, take action to
extend the Rule’s upcoming compliance deadlines, promptly undertake to initiate a
new rulemaking to reflect the required changes identified in this Petition, and seek
to hold the CCR Litigation in abeyance to allow the new EPA Administration to
reassess its position in the litigation in light of this Petition, the WIIN Act, and the

President’s Executive Orders on regulatory reform.

Dated: May 12, 2017 UTILITY SOLID WASTE ACTIVITES GROUP
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1 Introduction

In 2015, the Federal Coal Combustion Residual Rule (CCR) promulgated a new groundwater monitoring
program for CCR disposal facilities. The program consists of a tiered system of monitoring requirements.
Under the program, utilities are required to monitor a specific set of chemical constituents (commonly
referred to as Appendix Il constituents). If any Appendix III constituents are detected at statistically
significant levels (SSLs) above background concentrations, then assessment monitoring is triggered. Under
the assessment monitoring program, a different series of constituents (referred to as Appendix IV
constituents) is monitored; the detection of any Appendix IV constituent at a statistically significant
increased (SSI) concentration relative to its groundwater protection standard (GWPS) triggers groundwater
corrective action and remediation to achieve the GWPS.

The CCR Rule stipulates that the relevant GWPS for each Appendix IV constituent is the federally
established Maximum Contaminant Level (MCL); for constituents that do not have established MCLs, the
site-specific background groundwater concentration is the relevant GWPS. The Appendix IV constituents
without MCLs include cobalt, molybdenum, lithium and lead.

Using the background concentration as a GWPS for constituents without an MCL is problematic; such an
approach causes constituents without MCLs to trigger corrective action disproportionately and requires
more stringent clean-up requirements. In addition, such an approach runs antithetical to other US EPA's
relevant regulatory programs in which protecting public health is based on the use of risk-based
benchmarks.

This memo provides a regulatory and technical basis for why using background as a GWPS for constituents
without an MCL is inconsistent with current US EPA regulatory policy, and causes excessive resource
expenditure without providing any added public health benefit. Key conclusions include:

= The establishment of GWPS at background for Appendix IV constituents without MCLs is
inconsistent with US EPA policy of establishing and using health-based remediation standards for
RCRA cleanups.

» Requiring remediation for Appendix IV constituents without MCLs to background, when
groundwater levels for these constituents are below established EPA health-based standards, results
in excessively costly- and resource-intensive corrective action, without providing any public health
benefit.

= Technologies employed to remediate arsenic, which is the key risk driver in the CCR rule, will
generally also remediate the Appendix IV constituents without MCLs to their respective health-
based levels. However, additional and more extensive treatment will be required for these
Appendix IV constituents if their GWPS is background.

=  Using background as the GWPS for Appendix IV constituents without MCLs, will result in
scenarios where corrective action is triggered solely because the Appendix IV constituent is above
background, but still below applicable health-based levels. This will result in a large expenditure
of resources and costs without resulting in any added protection to human health.
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2 Risk-based safety determinations and corrective
action assessments are a cornerstone of US EPA
regulatory programs

Using risk assessment to establish safe levels of exposures to chemicals in water, food, soil, and air is a
central tenant of US federal and state regulatory agencies, including US EPA. In fact, US EPA provides
leadership in risk assessment principles and implementation and has produced a multitude of guidance
documents that put forth best risk assessment practices in general and under more specific environmental
assessment conditions (e.g., US EPA, 1989, 2007a, 2012a, 2016a). Many different programs at US EPA
use these principles to establish concentrations of chemicals in environmental media that are protective of
public health, including the Office of Water for establishing MCLs, the Office of Pesticides for determining
safe levels of pesticides on plants and in soil, and the Office of Air for setting National Ambient Air Quality
Standards, among many others. Moreover, as explained below, risk-based remedial actions are integral both
to the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), (i.e.,
Superfund program) and the Resource Conservation and Recovery Act (RCRA) (Herman and Laws, 1996).

CCR disposal is currently regulated under the Resource Conservation and Recovery Act (RCRA). In its
communication outreach, US EPA described the importance of risk assessment for RCRA and its key
functions:

Risk information is an essential factor in determining which industrial wastes are judged
to be hazardous wastes and should therefore be managed under the RCRA hazardous waste
system. Risk assessment is also used in developing waste management programs for
nonhazardous wastes. Risk information is used in targeting waste minimization efforts,
issuing operating permits, determining the need for cleanup actions at permitted facilities,
and setting cleanup goals. Risk assessment is also used in cost-benefit analysis for major
rules and regulations and to chart strategic directions for the RCRA program (US EPA,
2001).

Of particular relevance to the CCR Rule are the risk-based policies and resources for the protection and
remediation of impacted groundwater that US EPA has developed. Specifically, US EPA has established
Regional Screening Levels (RSLs) to assess potential human health risks from chemicals in soil, water, and
air. The RSLs are derived using conservative exposure assumptions and toxicity factors (which are also
usually developed by US EPA) that represent a Reasonable Maximum Exposure (RME) scenario for long-
term or chronic exposures (US EPA, 2016¢). US EPA routinely updates these values to reflect the best
available science. For the protection of groundwater, the RSLs consider all routes of exposure, including
drinking water ingestion, dermal exposure during bathing, and inhalation exposures if the constituent is
volatile. These values assist risk assessors with determining whether levels of constituents at a site may
warrant further investigation or cleanup, or whether no further investigation is required (US EPA, 2016c).

If further investigation is warranted, more sophisticated risk evaluation approaches may be needed. Under
the Superfund Program, US EPA has issued robust guidance over several decades for developing risk-based
clean-up goals for groundwater that protect public health. Using this guidance in conjunction with US EPA
policy, it is important to appreciate that the majority of (if not all) site clean-ups/corrective actions
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involve cleaning up to a risk-based value, not background. In fact, background is usually set as a goal
only if achieving the risk-based value is implausible because it falls below background (US EPA, 2002).

The specific explanation given in the CCR Rule for deviating from US EPA's risk-based approach and
using background concentrations as cleanup goals instead of health-based groundwater benchmarks for
Appendix IV constituents without MCLs is that "it was unlikely that a facility would have the scientific
expertise necessary to conduct a risk assessment, and was too susceptible to potential abuse" (US EPA,
2015a). However, such a statement is not supportable, given how integral risk assessment is to RCRA
regulatory programs and that US EPA RSLs are available for all of the Appendix IV constituents (see Table
3.1 for a summary of the RSLs and Section 3.4 for more discussion on lead health-based benchmarks).
Even under a self-implementing program, these RSLs are readily available and can be used to
conservatively determine if there is a potential risk that may warrant action.
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3 Corrective actions to achieve background would
require significantly more treatment with added
cost without providing any health benefit

Aside from inconsistency with standard US EPA practice and policy, using background as clean-up goal
will be excessively costly and resource-intensive, without providing any public health benefit. Using this
approach, sites in corrective action may be required to remediate groundwater to levels that are many times
lower than established health-based benchmarks (up to 100 times lower!). Table 3.1 presents a comparison
of the US EPA-developed RSLs for these constituents to the respective typical (median)® background
concentrations in groundwater obtained from the US Geological Survey. As presented in Table 3.1,
background concentrations of these constituents in groundwater are 7-100 times below the health-based
benchmarks (i.e., RSLs) developed by US EPA.

Table 3.1 Comparison of US EPA Health-based Criteria and Generic Background

Levels

US EPA Tap USGS Median GW Fold Difference
Constituent® Water RSL® Concentrations®

(ng/L) (ng/L)

Cobalt 6 0.17 35
Lithium 40 6 7
Molybdenum 100 1 100
Notes:

a) Lead was not included in this table. The US EPA Tap Water RSL for lead is not a health-based value,
because US EPA has not established toxicity criteria {an RfD or CSF) with which to calculate screening
criteria for lead, as they have for other constituents. While having some health basis, this value is
based on the best treatment technology available to remove lead from drinking water, considering
cost. Refer to Section 3.4 for more information on an appropriate health-based benchmark for lead.
b) US EPA, 2016d.

¢) USGS, 2011.

CSF = Cancer Slope Factor; GW = Groundwater; HA = Health Advisory; HRL = Health Reference Level;
RfD = Reference Dose; RSL = Regional Screening Level; US EPA = US Environmental Protection Agency;
USGS = US Geological Survey.

The sections below provide a brief summary of each of the constituents highlighting the additional
remediation that would be required to achieve background instead of the RSL. This information is
summarized in Table 3.2. For this analysis, data from the Electric Power Research Institute (EPRI)
Characterization of Field Leachates at Coal Combustion Product Management Sites (2006) was used to
approximate field ash leachate concentrations (2006; Table 4-1). This data is based on a dataset consisting
of 67 samples from surface impoundments and landfills and includes data collected from multiple sources
including wells screened within CCR, drive point piezometers, seep samplers, core extracts, samples from
leachate collection systems, and pond water samples collected from near the CCR-water interface, sluice
lines, and impoundment outfalls. Because a significant portion of this dataset comes from impoundment

'Not including lead, because the drinking water standard for lead is not health-based.

2 Note that data from the USGS report were used to provide perspective on typical background concentrations cobalt, lithinum, and
molybdenum. Under the rule, site-specific background concentrations would need to be established to determine if corrective
action was warranted.
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water samples which likely contain lower CCR constituent concentrations than interstitial water samples
from within the CCR, this dataset is likely biased low, and thus, conservative. Nonetheless, data presented
in this report are consistent with data used by US EPA in the 2014 Final Human and Ecological Risk
Assessment for Coal Combustion Residuals (US EPA, 2014). The median CCR constituent concentrations
used in the analyses below are meant to approximate typical leachate concentrations that exist across CCR
management units, but it should be noted that the data were generated from a sub-set of facilities and median
estimates may change (up or down) given additional data.

3.1 Cobalt

Cobalt is an essential element, forming part of the B12 vitamin, and necessary for maintaining normal
biological function. The recommended amount of daily B12 is about 6 pg (ATSDR, 2004). This dietary
pathway is reported to be the largest source of cobalt exposure in the general population (ATSDR, 2004).
Estimated intake rates range from 5-40 pg/day (0.07-0.57 pg/kg-day for a normal adult), and an average
person consumes about 11 pg/day of cobalt from food (ATSDR, 2004). US EPA has developed a health-
based RSL for cobalt of 6 ng/l.. The cobalt RSL assumes that a 15-kg child will drink 0.78 L of water
containing cobalt per day and bathe in water containing cobalt for 32 minutes each day (US EPA, 2016c¢).

As noted in Table 3.1, the median background concentration of cobalt in groundwater is 35 times lower
than the RSL developed by US EPA. The median concentration of cobalt in CCR ash leachate (1 pg/L) is
6 times lower than the health-based cobalt RSL developed by US EPA. Thus, at the majority of CCR ash
sites, no remediation would be required to achieve health-based benchmarks and protect human health. In
contrast, in order to remediate median cobalt levels to background (i.e., reduce levels from 1 pg/L to 0.17
ng/L), groundwater concentrations would need to be reduced by about 80% (about 6-fold).

3.2 Lithium

Lithium is a strategic metal that is naturally present at low concentrations in soil and water. Estimated
dietary intake rates range from 0.24-1.5 pg/kg-day.> The US EPA has developed a health-based RSL for
lithium of 40 pg/L. (US EPA, 2012b). The lithium RSL assumes that a 15-kg child will drink 0.78 L of
water containing lithium per day and bathe in water containing lithium for 32 minutes each day (US EPA,
2016¢).

As noted in Table 3.1, the median background concentration of lithium in groundwater is over 6 times lower
than the health based value developed by US EPA. The median concentration of lithium in CCR ash
leachate (129 ng/L) exceeds the health-based lithium RSL (40 pg/L) developed by US EPA. Thus, a 70%
(3-fold) reduction in lithium concentrations would be required at CCR ash sites to achieve health-based
benchmarks and protect human health. In contrast, in order to remediate median lithium levels to
background groundwater concentrations (i.e., reduce levels from 129 pg/L. to 6 pg/L), the lithium
concentrations would need to be reduced by about 95% (nearly 22-fold).

3.3 Molybdenum

Molybdenum is an essential element and is necessary for normal biological function. As an essential metal,
the body is able to regulate molybdenum and limit its toxicity under higher than normal exposure
conditions. In recognition of the essentiality of molybdenum, the Institute of Medicine (IOM) of the

3Although one source reports a significantly higher daily intake for lithium of 33-80 pg/kg-day for ingestion from food and
municipal water (Moore, 1995, as cited in US EPA, 2008).
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National Academies has developed an estimated average requirement (EAR) and recommended dietary
allowance (RDA) for molybdenum. Based on studies that examined molybdenum excretion over a large
dose range, IOM established an EAR of 34 ng/day for adults (IOM, 2001). Based on this analysis, IOM
also established an RDA of 45 pg/day for adults (IOM, 2001). Although molybdenum is essential for
certain biological functions, it is associated with specific toxic effects at high doses, which is true for all
chemicals, including other essential elements. US EPA has developed an RSL of 100 pg/L (US EPA
2016d). The molybdenum RSL relies on the same assumptions articulated above for cobalt and lithium.

As noted in Table 3.1, the median background concentration of molybdenum in groundwater is 100 times
lower than the health based value developed by US EPA. The median concentration of molybdenum in
CCR ash leachate (405 pg/L) exceeds the health-based molybdenum RSL (100 pg/L) developed by US
EPA. Thus, a 75% (4-fold) reduction in molybdenum concentrations would be required at CCR sites to
achieve health-based benchmarks and protect human health. In contrast, in order to remediate median
molybdenum levels to background groundwater concentrations (i.e., reduce levels from 405 pg/L to 1
pg/L), the molybdenum concentrations would need to be reduced by about 99.8% (405-fold).

3.4 Lead

The regulation of lead in groundwater is unique. While there is some health basis for drinking water
standard for lead, this value is also driven by a treatment technique requiring that water systems minimize
exposure to lead in drinking water resulting from water corrosivity (US EPA, 2007b). The drinking water
standard for lead is exceeded if the lead concentration in more than 10% of the tap water samples collected
during the sampling period is greater than 15 pg/L. Thus, the drinking water standard for lead may not be
suitable for selection as a cleanup value at CCR ash sites.

Instead, US EPA risk assessment methodology routinely relies on modeling to determine risk levels and
appropriate cleanup values for lead. Specifically, the US EPA uses the Adult Lead Model (ALM) or child
Integrated Exposure Uptake Biokinetic IEUBK) Model (US EPA, 1994, 2003, 2010) as appropriate to
develop acceptable lead levels in groundwater on a site-specific basis. These models calculate a level based
on the probability of a child or a developing fetus having a blood lead level greater than 10 pg/dL.

While there is no readily available benchmark for lead remediation goals for CCR ash sites, and developing
a site-specific value can be complex, it is noteworthy that the median concentration of lead in CCR ash
leachate is generally low or not detectable (median = <0.20 pg/L) and thus corrective actions involving lead
would be rare.

Table 3.2 Reduction to Achieve Health-based Values vs Background

Median CCR GWPS Option Fold Reduction Needed | % Reduction Needed
Leachate US EPA | USGS Background
Constituent Concentrations® | Tap Water Groundwater Health- Health-
(ug/L) RSLE Concentration® based | Promod | L, | Bdckpoune
(pe/L) (ne/L)

Cobalt 1 6 0.17 NR 6 NR 83%
Molybdenum 405 100 1 4 405 75% 99.8%
Lithium 129 40 6 3 22 69% 95%
Lead <0.20 15 0.07 NR NR NR NR

Notes: CCR = Coal Combustion Residual Rule; GWPS = Groundwater Protection Standard; NR — No Reduction Needed; RSL = Regional
Screening Level; USGS = United States Geological Survey.

Sources: a) EPRI, 2006; b) US EPA, 2016d; c) USGS, 2011.
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4 Remediation of arsenic, which is likely key risk driver
at most sites, will likely remediate lithium,
molybdenum, and cobalt below risk-based levels

In general, the corrective action process and treatment technology design is a site-specific process that
should be conducted based on site conditions. However, conventional technologies that remove arsenic, a
key risk driver at many sites, may be able to partly remove other Appendix IV constituents including those
without an established MCL, particularly if the level of treatment efficiency needed is in a similar range.
For example, the Treatment Technology Summary for Critical Pollutants of Concern in Power Plant
Wastewaters report by EPRI (2007) described a case study where a bioremediation technology was used
for arsenic and selenium removal. The results showed that the treatment system also removed more than
90% of cobalt and molybdenum. Thus, if treating for arsenic, this level of treatment efficiency may be
enough to meet the RSLs for the Appendix IV constituents without any additional cost. In contrast, if there
is a large margin between the level of remediation required for arsenic compared to the other Appendix IV
constituents without MCLs, it is likely that, based on the current CCR rule requirements, constituent-
specific treatment systems in addition to conventional technologies used for arsenic treatment would be
needed.

Table 4.1 demonstrates that if RSLs are used as the GWPS for constituents without MCLs, the level of
remediation required to remove arsenic will be similar or greater than the level needed for molybdenum
lithium, and cobalt (2.5 fold decrease needed for arsenic vs 0-4.1 fold decrease needed for other
constituents). Consequently, remediation technologies that target arsenic and partly remove other
constituents will likely also be effective in reducing these constituents below the RSLs. In contrast, if
background is used as the GWPS for constituents without MCLs, the level of remediation required between
arsenic and other constituents is much more substantial (2.5-fold decrease needed for arsenic vs 5.9 to 405-
fold decrease needed for other constituents), such that remediating for arsenic will be ineffective in reducing
the other constituents to background and additional treatments will be required.
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Table 4.1 Groundwater Corrective Action Treatment Efficiency

Required to Achieve GWPS

Fold Reduction Required
Constituent {Ratio of Median Leachate Concentration to
GWPS using RSLs for constituents without MCLs )
Arsenic 2.52
Antimony P
Barium P
Beryllium et
Cadmium -—P
Chromium =
Mercury -
Selenium P
Thallium -
Cobalt =
Lithium 3.2
Molybdenum 4.1

Notes: GWPS = Groundwater Protection Standard; MCL = Maximum
Containment Level; RSL = Regional Screening Level.

a) GWPS is based on the MCL.

b) For these constituents, the leachate concentration is already below GWPS

c) GWPS is based on typical groundwater background concentration (USGS, 2011).
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5 Using health based-benchmarks for a subset of
constituents and background for another subset will
cause constituents without MCLs to
disproportionately trigger correction action

The preceding sections provided information on the implications regarding the remediation of Appendix
IV constituents if background is used as the GWPS. Another aspect of using background as the GWPS
relates to an earlier step in the groundwater monitoring requirement—the triggering of assessment
monitoring and subsequent corrective action. Although which and how many constituents trigger
assessment monitoring will be site-specific, Table 5.1 provides perspective on how the GWPS (i.e.,
background vs a health-based value) affects the proportion of samples that can trigger assessment
monitoring and corrective action for specific key constituents. The present analysis is restricted to arsenic,
which is likely to trigger a substantial number of assessment monitoring and corrective actions as well as
the Appendix IV constituents without MCLs. It should be noted that the percentages listed in Table 5.1 are
calculated using the same EPRI (2006) data described in Section 2 and are based on detectable samples
only. The percentage of samples with constituents not detected in groundwater is also reported in the table.

As presented in Table 5.1, using background as the GWPS for Appendix IV constituents instead of a health-
based value (e.g., MCL) will increase the number of times assessment monitoring and subsequent corrective
action is initiated. These values demonstrate how a scenario could occur where assessment monitoring and
corrective action is completely driven by constituents that lack MCLs that are present above background
but below health-based values. This translates into resource intensive groundwater remedies that provide
no added protection to public health. As an example using EPRI (2006) leachate data to approximate utility-
wide groundwater monitoring concentrations, one could expect molybdenum samples to trigger assessment
monitoring and subsequent corrective action approximately 76% of the time if a health-based benchmark
is used as the GWPS. In contrast, one could expect corrective action to be triggered over 95% of the time
if background is used as the GWPS.

Although this analysis is based on a small data set and caution should be used to directly infer actions across
facilities, these results suggest that increases in the number of samples that can trigger assessment
monitoring and corrective action if background were used as the GWPS could be significant and result in
an initiated corrective action at a substantial number of facilities. This is would involve a large expenditure
of resources and cost that would not result in any added protection to human health.

Table 5.1 Approximation of the Percentage of Samples that will Trigger Corrective Action under
Different Potential GWPSs

Percentage of Using Health-based Standard as Using Background as GWPS for

Detections GWPS for all Constituents All Constituents without MCls
Arsenic 100 70° 70°
Cobalt 68 38 94
Lithium 87 85 95
Molybdenum >95 76 >95

Notes: GWPS = Groundwater Protection Standard; MCL = Maximum Containment Level.
a) GWPS for arsenic is the MCL under both scenarios.
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6 The Water Infrastructure Improvements for the
Nation Act (WIIN) Act creates a permitting program
that can support the use of health-based
benchmarks

When the 2015 CCR Rule was passed, enforcement authority was not assigned to the federal or state
government (US Congress, 2016). This lack of direct oversight is one of the key reasons that US EPA
opted to use background as the GWPS for constituents when an MCL was not available. As mentioned in
Section 2, the 2015 CCR Rule stated that independent development of a health-based benchmark for
constituents without MCLs "was determined to be inappropriate in a self-implementing rule, as it was
unlikely that a facility would have the scientific expertise necessary to conduct a risk assessment, and was
too susceptible to potential abuse" (US EPA, 2015b).

Since the passage of the 2015 CCR Rule, however, new legislation promulgated under the WIIN Act has
amended the Federal CCR rule to allow for US EPA-approved state permitting programs. Such a process
would allow for the development and regulatory approval of more site-specific health based benchmarks.
The creating of state permits to oversee CCR Rule enforcement, which will include compliance with
groundwater monitoring requirements, will be similar to other state-run permit programs that ensure
facilities develop and meet appropriate risk based standards.
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7 Conclusions

Using background concentrations as GWPSs for Appendix IV constituents without MCLs has far-reaching
cost and resource allocation implications for CCR disposal facilities. The use of background concentrations
as a GWPS for some constituents and MCLs for others results in disparate treatment of constituents and
triggers costly corrective action remedies that will not provide any public health benefit. The available
health-protective benchmarks for Appendix IV constituents (i.e. RSLs) and well-established US EPA risk
assessment methodology for using or developing more site-specific benchmarks as a basis for GWPS,
adequately provides for the long-term protection of human health.
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Appointment

From: Kenely, Caroline [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=9B067E015E69442B8B5B8333CA36563F-KENELY, CAROLINE]

Sent: 4/12/2018 2:15:42 PM

To: jim.roewer@uswag.org; Johnson, Barnes [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=c39e9338cbf04dc3b4b29f78e5213303-Johnson, Barnes]; Hostage, Barbara
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=13¢503d29e7a4eceb13c449d182eca25-BHostage]; Devlin, Betsy
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=b76a4bf5afc84459a6bf2a6a4645f40f-BDEVLIN]; Brooks, Becky
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=6f369a2ef33e4a87af349210a3915a57-BBrooks]; Hilosky, Nick
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=39e1182ac8cd4709ae0787ca4a068d2d-NHilosky]

CC: Roewer, James [IRoewer@eei.org]; Breen, Barry [/o=ExchangelLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1b44bcela7le4a95acaf82f2fbc858b0-BBREEN]; Bridgeford, Tawny
[TBridgeford@nma.org]; Kellogg, Dorothy A. [dorothy.kellogg@nreca.coop]; Stephen Fotis [scf@vnf.com]; Stanko,
Joseph [jstanko@hunton.com]

Subject: Outside Guest CCR§ Conference Lines / Ex. 6
Location: 1301 Constitution Ave NW Room 3146 epaw

Start: 4/12/2018 2:15:00 PM

End: 4/12/2018 3:00:00 PM

Show Time As: Tentative

Security:
Please have the guards call OLEM’s main number 202-566-0200 for an escort when you arrive.

POC: Becky Brooks — 566-2762
Teresa Hill — 566-0200 (scheduler)

Closest Metro Station - Federal Triangle Metro on the Orange/Blue/Silver lines

Our Address:
William J. Clinton Building West
1301 Constitution Ave, NW
(On Constitution between 14™ and 13" across from the National Museum of American History)

Jim Contact Info
Himroewerfuswag.org
202-508-5645

ED_002070_00000008



Message

From:
Sent:
To:

CcC:

Subject:

Attachments:

David,

Roewer, James [JRoewer@eei.org]

11/27/2017 1:19:22 PM

Fotouhi, David [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=febaf0d56aab43f8a9174b18218c1182-Fotouhi, Da]; Brown, Byron
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢c7df343d287659f840d730e65-Brown, Byro]; Johnson, Barnes
[fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=c39e9338cbf04dc3b4b29f78e5213303-Johnson, Barnes]

Doug Green [dhgreen@venable.com]; Fawal, Margaret K. [MKFawal@Venable.com]; HAROLD D. REGISTER JR
<HAROLD.REGISTERJR@cmsenergy.com> (HAROLD.REGISTERIR@cmsenergy.com)
[HAROLD.REGISTERIR@cmsenergy.com]

FW: Confirmation of CCR Rule Groundwater Monitoring

CCRRuleGWMonitoring11272017.pdf

Attached is a letter seeking confirmation regarding the timing of the groundwater monitoring
program as established by EPA’s CCR rule (40 CFR Part 257, Subpart D).

USWAG members are committed to complying with all environmental regulations, including the
CCR rule. Therefore, clarification of the rule’s requirements—including confirmation of USWAG's
reading of the requirements specific to groundwater monitoring—is critical.

We appreciate your attention to this matter.

Thank you,
Jim Roewer

Jim Roewer

Executive Director

USWAG
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CHTILTY &/0 Edison Electric nstitute
SOUD 101 Ppansylvania Averue, N
NASTE Washington, 00 20004-2696
ACTIVITIES HIZ-50R-5645
GROUP WWW.USWALOTE

November 27, 2017

Via Email

David Fatouhi

Deputy General Counsel
Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Mail Code: 2310A

Washington, DC 20460
fatouhi.david@epa.gov

Mr. Fatouhi,

I am writing on behalf of the Utility Solid Waste Activities Group (USWAG)
regarding implementation of the groundwater monitoring program in the
Environmental Protection Agency’s coal combustion residuals (CCR) rule (40 CFR
Part 257, Subpart D). Specifically, I am seeking confirmation regarding the timing
of certain requirements that must be taken under the CCR rule’s groundwater
monitoring provisions. USWAG members, and the industry in general, are
committed to complying with all environmental regulations, including the CCR
rule. Therefore, clarification of the rule’s requirements—including confirmation of
USWAG’s reading of the requirements specific to groundwater monitoring—is
critical.

The CCR rule’s groundwater monitoring program utilizes a phased approach,
which provides for a graduated response over time to groundwater contamination as
the evidence of such contamination increases. Owners and operators of CCR units
were required to initiate the first phase of the groundwater program, detection
monitoring (40 C.F.R. § 257.94), by October 17, 2017. Depending on the results of
the groundwater sampling and analysis and statistical evaluation in detection
monitoring, the next phase of the groundwater program, assessment monitoring,
could be triggered as soon as January 15, 2018.1 Because of the significant
implications of assessment monitoring (e.g., corrective action and/or foreced closure

L Under § 257.93(h)(2), owners/operators have 90 days from sampling and analysis to run the
gtatistical evaluation in detection monitoring. Because § 257.90(b)(1){iv) requires an owner/operator
to begin evaluating the data by October 17, 2017, the rule contemplates that the statistical
evaluation will be completed by January 15, 2018.
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David Fatouhi
U.S. Environmental Protection Agency
Page 2 of 4

of unlined surface impoundments), it is critical that EPA provide confirmation on
the timing of each groundwater monitoring phase so that owners and operators can
appropriately implement the rule’s requirements going forward.

USWAG seeks confirmation with regard to its interpretation of the timing for
two specific requirements in the CCR rule’s groundwater monitoring program: (1)
the timing to establish an assessment monitoring program if an owner/operator is
unable to successfully make an alternate source demonstration in detection
monitoring under § 257.94(e)(2); and (2) the timing for conducting a statistical
evaluation on the data collected under the assessment monitoring program.
USWAG’s interpretation of the timing for each of these specific requirements, and
the basis for that interpretation, is provided below. In addition, to help illustrate
USWAG’s interpretation, I have attached a diagram and two charts, outlining the
timeframes in the rule’s groundwater monitoring program.

1. Alternate Source Demonstration in Deteetion Monitoring

Under § 257.94(e)(1), if an owner/operator detects a statistically significant
increase (SSI) above background levels for an appendix I1I constituent during
detection monitoring, the owner/operator must within 90 days of detecting the SSI
proceed to establish a groundwater assessment monitoring program meeting the
requirements of § 257.95. However, § 257.94(e)}(2) allows the owner/operator 90 days
to demonstrate that the SSI was caused by a source other than the CCR unit or
resulted from an ervor in sampling, analysis, statistical evaluation, or natural
variation in groundwater gquality (referred to here as an “alternate source
demonstration”). If, at the end of that 90-day timeframe, the owner/operator 18 not
able to successfully make this demonstration, the rule requires the owner/operator
to “initiate an assessment monitoring program as required under § 257.95.”

Under § 257.95(b), an ownerfoperator must within 90 days of “triggering” an
assessment monitoring program, sample and analyze the groundwater for all
appendix IV constituents. USWAG interprets the term “triggering” as occurring
either: (1) if an owner/operator elects not to make an alternate source
demonstration under § 257.94(e)}(2), on the date an SSI is detected in a round of
sampling taken under § 257.94(b); or (2) if an owner/operator tries but is unable to
successfully make an alternate source demonstration under § 257.94(e}(2), at the
end of the 90-day period in § 257.94(e)(2). In other words, the 90-day time period
for conducting an alternate source demonstration in § 257.94(e)(2) 1s separate from,
and does not run concurrently with, the 80-day time frame in § 257.94(e)(1) or
§ 257.95(h).2

2 USWAG notes that this is in contrast to the 90-day time period for making an aliernate souree
demonstration when an assessment of corrective measures is triggered in the assessment monitoring
program {§ 257.95(g)(3)(11)). EPA makes clear in the preamble to the rule, that—unlike the alternate
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David Fatouhi
U.S. Environmental Protection Agency
Page 3 of 4

We would appreciate your confirmation that our understanding of the timing in
§ 257.94(e)(2) is correct.

2. Statistical Evaluation of Assessment Monitoring Data

Throughout the groundwater monitoring requirements, EPA distinguishes
between the sampling and analysis of groundwater and the statistical evaluation of
the data obtained through sampling and analysis. For example, under the detection
monitoring program, the rule allows 90 days to complete the statistical evaluation
after sampling and analysis is complete. See 40 C.F.R. § 257.93(h)(2). EPA
explains in the preamble that it agreed with commenters that “90 days would be a
reasonable amount of time to complete the statistical analysis to determine whether
an exceedance had occurred.” 80 Fed. Reg. at 21403. See also 257.94(e)(2) (allowing
the owner/operator to demonstrate that an SSI resulting from an error in sampling,
analysis, {or] statistical evaluation . ..”) (emphasis added).

In assessment monitoring, however, the rule does not specify a specific
timeframe for completing the statistical evaluation of the data. Instead, under
§ 257.95(b), the ownerfoperator must sample and analvze the groundwater for all
appendix IV constituents within 90 days of triggering an assessment monitoring
program; and under § 257.95(d}(1), within 90 days of obtaining the results under
§ 257.95(b), the ownerfoperator must resample and analyze the groundwater for all
appendix 111 constituents and those appendix IV constituents detected in
§ 267.95(b). The rule then jumps ahead, requiring the owner/operator to initiate an
assessment of corrective measures within 90 days of detecting an appendix IV
constituent at a statistically significant level above the groundwater protection
standard (§ 257.95(g)(3)). Again, however, the rule does not specify a deadline for
conducting the statistical evaluation for determining whether there is an
exceedance of the groundwater protection standard.

USWAG believes that, at a minimum, owners/operators have 90 days to
conduct the statistical evaluation following completion of the sampling and analysis
in § 267.95(d)(1). This timeframe would be consistent with the 90-day time period
provided for detection monitoring in § 257.93(h)(2), and with EPA’s explanation and
reasoning in the preamble.

We would appreciation your confirmation that this interpretation of the
timing for assessment monitoring is correct.

source demonstration timing in detection monitoring-—the time period in § 257.95(2)(3)(1) runs
eoncurrently with the 80-day time period in § 257.96(a) for initiating an assessment of corrective
measures. 80 Fed. Reg. 21302, 21406 (Apr. 17, 2015).
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David Fatouhi
U.S. Environmental Protection Agency
Page 4 of 4

ok Rk

Thank you in advance for your prompt attention to this matter. If you have
any questions regarding the issues raised in this letter, please contact me at
im.roewer@uswag.org or (202) 508-5645.

Sincerely,

»j—z;mes Roewer
USWAG Executive Director

ce: Byron Brown
Barnes Johnson
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Groundwater Monitoring Flow Chart

Initiate Detection Monitoring; begin evaluating
groundwater monitoring data for SSi over background of
appendix Il constituents

!
T 90 days

¢

Complete statistical evaluation to determine whether SSI
over background

90 d ay %//.f.‘,/ﬁ,. ‘\‘\
5 90 days

Make alternate source
demonstration

k4

If SSI over background, establish assessment
maonitoring program; sample and analyze
groundwater for appendix IV constituents

90 days

*if demonstration is unsuccessful

90 days

Resample wells and analyze for all appendix il and
appendix IV detected in step above; Establish
groundwater protection standards

!
E 90 days

H

4

Complete statistical evaluation to determine whether
there is a statistically significant exceedance of
groundwater protection standards for those appendix
IV constituents detected

/ 5
v 1

Hrdays \ 6 months
¥ ¥

If exceedance of groundwater protection
standard detected, initiate assessment of

corrective measures

§ 257.103)

If unlined impoundment with exceedance of
groundwater protection standard, cease receipt
of CCR and initiate closure (unless unit qualifies
for alternative closure provision under
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Timeline for Facilities That Elect to Make an Alternate Source Demonstration Under § 257.94(e)(2)

Deadline for groundwater Install groundwater monitoring system, develop § 257.90(b)
monitoring program program, initiate (j.etgctlorw'mg:w.ltortr?g and begin October 17, 2017 § 257.94(b)

evaluating for statistically significant increase (SSI)
over background

SStin detection monitoring Demonstrate SSI was result of error or other source 90 days § 257.94(e)(2)
(“alternate source demonstration”). (April 15, 2018)

Results obtained from samples Resample all wells and conduct analyses for all § 257.95(d)(1)
taken under § 257.95(b) Appendix Il constituents and those Appendix IV

constituents detected in the step above.

90 days
{Qctober 12, 2018)

Appendix IV constituent Initiate assessment of corrective measures or § 257.95(g)(3)
detected at statistically demonstrate that exceedance of GPS was error or 90 days

significant level above GPS in caused by other source. (Aprit 10, 2019)

assessment monitoring

r protection

*Specific dates provided assume that there is an SSI over background in the first round of detection monitoring and an exceedance of a groundwa
standard in the first round of assessiment monitoring.
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Timeline for Facilities That DO NOT Elect to Make an Alternate Source Demonstration Under § 257.94(e)(2)

Deadline for groundwater Install groundwater monitoring system, develop § 257.90(b)

monitoring program program, initiate detection monitoring and begin
evaluating for statistically significant increase (SSI)
over background

SSIin detection monitoring | Establish assessment monitoring program; sample and | 90 days | §257.95(b)
analyze groundwater for appendix IV constituents. (April 15, 2018)

October 17, 2017 § 257.94(b)

| Unspeczﬂed;
assume 90 days

Results obtained from samples Complete statistical evaluation to determine if there is
taken under § 257.95(d){1) an exceedance of groundwater protection standards
for appendix IV constituents detected.

90 days
{October 12, 2018)

For unlined CCR impoundments, | Cease receipt of CCR and initiate closure of § 257.95(g)(5);
an Appendix IV constituent impoundment (unless unit qualifies for the rule’s § 257.101{(a){1)
detected at statistically alternative closure provision under § 257.103).
significant level above GPS in

assessment monitoring
*Specific dates provided assume that there is an S5 over background in the first round of detection monitoring and an exceedance of a groundwater protection
standard in the first round of assessment monitoring.

& months
(April 12, 2019)
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UNITED BYATES ENVIRONMENTAL PROTECTION AGENCY

WARHINGTON, DD, 20480

OFFIGE OF
SOLID WASTE AND BRERGENCY
RESPONGE

jﬁ% 2 g 2@%3 NOW THE

QFFICE OF LAND AND
EMERGENCY MANAGEMENT

Mr. James Roewer

¢/o Edison Electric Institute
701 Pennsylvania Avenue, NW
Washington. 12.C. 20004

Mr. Douglas Green

Ms, Margaret Fawal

Venable LLP

600 Massachusetis Avenue, NW
Washington, D.C. 20001

Re:  Coal Combustion Residuals Rule Groundwater Moniloring Requirements
Dear Ms. Fawal, Mr. Green, and Mr. Roewer:

My office has been asked to respond to the letter from the Utility Solid Waste Activities Group
(USWAG), dated November 27, 2017, 1o the U.S. Environmental Protection Agency {EPA), requesting
confirmation with regard to vour interpretation of the timing for two specific requirements in the Coal
Combustion Residuals (CUR) Rule’s groundwater monitoring provisions: (1) the timing to establish an
assessment monitoring program if an owner/operator is unable to successtully make an alternate source
demonstration in detection momitoring under 40 C.F.R. § 257.94{(e)}(2): and (2} the timing for conducting
a statistical evaluation on the data collected under the assessment monitoring program. This responds in
part to that November 27 letter.

L. Alternate Source Demonstration in Detection Monitoring

EPA agrees with vour interpretation that the 90-day time period for conducting an alternate source
demonstration in 40 C.F.R. § 257 94¢e)(2) is separate from, and does not run concurrently with, the 90-
day time frame in § 257.94(e)(1) or § 257.95(h).

40 CFR § 257.94(e)X1) expressly provides that paragraph (e)(2) serves as an exception to the
requirement that an owner or operator establish an assessment monitoring program within 90 days of
detecting a statistically significant increase over background levels for any Appendix I constituent.
{"Except as provided for in paragraph (e}(2) of this section, . . ... Paragraph ()2} in turn provides that
instead of initiating an assessment monitoring program within 90 days of such detection. the owner or
operalor may attempt to “demonstrate that a source other than the CCR unit caused the statistically
significant increase over background levels for a constituent or that the statistically significant increase
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resulted from error in sampling. analysis. statistical evaluation. or natural variation in groundwater
quality.” The regulation further provides that, “[i}f a successful demonstration is completed within the
90-day period, the owner or operator of the CCR unit may continue with a detection monitoring program
under this section.” If, at the end of that 90-day timeframe, the owner/operator is not able to successfully
make this demonstration. the rule requires the pwner/operator to “initiate an assessment monitoring
program as required under § 257.95.7

Consistent with these provisions, EPA interprets 40 C.F.R. § 257.95(b) such that an assessment
monitoring program is “triggered” either: (1) on the date an 881 is detected in a round of sampling taken
under § 257.94¢b) if an owner/operator elects not io make an allernate source demonsiration under 8
257.94€e)(2): or (2) at the end of the 90-day period in § 257.94()(2) if an owner/operator tries but cannot

suceessiully make an alternate source demonstration under § 237.94(¢X(2).

Note that this interpretation of the regulations mirrors the discussion of these provisions in the
preamble to the final rule. As EPA explained,

The owner or operator has the opportunity to demonstrate that a source other than the CCR unit
caused the statistically significant increase or that the statistically significant increase resulied from
error in sampling, analysis. statistical evaluation or a natural variation in groundwater quality.
Within 90 days, the owner or operator must prepare a repart documenting this demonstration which
must then be certified by a qualified professional engineer verifying the accuracy of the
information in the report. If a successful demonsiration is made within 90 days, the owner or
operator may continue detection monitoring. If a successful demonstration is not made within 90
days. the owner or operator must initiate assessment monitoring.

Commenters raised concern that 90 days would not be sufficient to complete all of the activities
necessary to determine whether the detection of an 881 was from another source than the CCR umit
or was based on inaccurate results, The Agency recognizes that in some circumstances it could
take more than 90 days to resample and have laboratories conduct new analyses, or to conduct
field investipations to determine that another source is causing the contamination. As a result, §
237.94{e)(3) does not place an ultimate time limit for owners and operators to complete the
demonstration. However, if after 90 days the owner or operator has not made & successful
demonstration. (s)he must begin an assessment monitoring program.

80 Fed. Reg. 21,302, 21.404 (Apr. 17, 2015}, See afso id at 21406 {contrasting the 90-day time period for
making an alternate source demonstration pursuant to § 257.95(g} 31D

2. Statistical Evaluation of Assessment Monitoring Data

LUSWAG also requested that EPA confirm your interpretation of the time frame for completing a
statistical evaluation of the groundwater data collected during assessment monitoring in order to determine
whether there is an exceedance of the groundwater protection standard. In vour view, the regulations do
not specify a specific timeframe for completing the statistical evaluation of these data. In support of this
interpretation, you note that under § 257.93(h). the ownerfoperator must sample and analyze the
groundwater for all appendix IV constituents within 90 days of triggering an assessment monitoring
program: and that under § 237.95(d¥1), within 90 days of obtaining the results under § 257.93(b), the
owner/operator must resample and analyze the groundwater for all appendix I constituents and those
appendix IV constituents detected in § 257.95(b). The regulations then require the pwner/operator 1o
initiate an assessment of corrective measures within 90 days of detecting an appendix 1V constituent at a
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statistically significant level above the groundwater protection standard (40 C.F.R. § 237.95(g)3)). On
this basis, USWAG interprets the regulation to provide, at a minimum, that owners/operators have 90 days
to conduct the statistical evaluation following completion of the sampling and analysis in § 257.95(d(D).

EPA is still considering the issues you have raised regarding these provisions of the CCR Rule,
and is therefore not in a position to provide a response at this time. 1 understand the need to provide timely
guidance to facilities and will communicate EPA’s views as soon as is feasible.

In the interim, if you have questions regarding this letter, please contact me at {703) 308-8895 or

Frank Behan at (703) 308-8476.

Sincerely,

: T
W &’("'\
L AXANNANY “;M@WWMW
Barnes Johnson, rector
Otfice of Resource Conservation and Recovery
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Appointment

From: Murphy, Tina [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=03E381B938CD4B279E8DA793984C33F1-MURPHY, TINA]

Sent: 3/14/2018 10:29:46 PM

To: Dunham, Sarah [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=a9444681441e4521ad92ae7d42919223-SDUNHAM]; Bond, Alexander
[ABond@eei.org]; Adamantiades, Mikhail [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=dbbdce942f3e450cbaadd327e868hf20-MADAMANT]; Eholdsworth@eei.org;
Hutson, Nick [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=b7e6dc331d174798a3a269070576d896-Hutson, Nick]; Harvey, Reid
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=f8ec31caad5048db83f210032847de32-RHARVEQ2]; Culligan, Kevin
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ab7ef4a59614fd4b4485668c42818¢7-KCULLIGA]; Tsirigotis, Peter
[/o=ExchangelLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d19¢179f3ccb4fadb48e3ae85563f132-PTSIRIGO]

CC: Krieger, Jackie [fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9b5c0c79be3c4821baf10ab9cf823e82-IKrieger]; Clarke, Deirdre
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bd477de57edf406c8bdb6al75daa5062-Clarke, Dei]; Browne, Cynthia
[fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=82484ae2da274072aeb20d96500af484-Browne, Cynthial; Fruh, Steve
[fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=f47a02a00d3642aea6de691e3015b188-SFRUH]; Swanson, Nicholas
[fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=3a03c¢53d255d4581acb3cb66f04e5df1-Swanson, Nicholas]; Fellner, Christian
[fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=5ec141f0ff134c0d823da60ff139fcbe-CFELLNER]; Lassiter, Penny
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=c3f6bf2e31d4492b9658h7c5¢1583c09-PLASSITE]; Obenshain, Karen
[KObenshain@eei.org]

BCC: DCRoomWICS5041FGOAPDIrTB/DC-OAR-OAP [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=user788a1352]

Subject: ANPR Comment follow-up

Location: DCRoomWICS5041FGOAPDIrTB/DC-OAR-OAP, [Dial-in #; 202-991-0477, Conf.iD#:3483538]
Start: 3/22/2018 7:00:00 PM

End: 3/22/2018 8:00:00 PM

Show Time As: Busy

Added dial in numbers.
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Appointment

From: Holdsworth, Eric [EHoldsworth@eei.org]
Sent: 3/19/2018 8:09:26 PM
To: Dunham, Sarah [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=a9444681441e4521ad92ae7d42919223-SDUNHAM]

Subject: Accepted: ANPR Comment follow-up
Location: DCRoomWJCS5041FGOAPDIirTB/DC-OAR-OAP
Start: 3/22/2018 7:00:00 PM

End: 3/22/2018 8:00:00 PM

Show Time As: Busy

Recurrence: (none)
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Appointment

From: Bond, Alexander [ABond@eei.org]
Sent: 3/19/2018 5:49:50 PM
To: Dunham, Sarah [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=a9444681441e4521ad92ae7d42919223-SDUNHAM]

Subject: Accepted: ANPR Comment follow-up
Location: DCRoomWJCS5041FGOAPDIirTB/DC-OAR-OAP
Start: 3/22/2018 7:00:00 PM

End: 3/22/2018 8:00:00 PM

Show Time As: Busy

Recurrence: (none)
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Message

From: Dunham, Sarah [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=A9444681441E4521AD92AE7D42919223-SDUNHAM]

Sent: 9/12/2017 6:12:56 PM

To: Banaga, Shannon M. [SMBanaga@tecoenergy.com]; Igoe, Sheila [fo=ExchangelLabs/ou=Exchange Administrative

Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=13edc88d379b483fa1728a99e80153d4-SIGOE]; King, Melanie
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=b9c6f7bdbbe740da89h63c967¢c89e75d-MKING04]

CC: Bond, Alex [ABond@eei.org]

Subject: RE: RICE Issues

Thanks Shannon-I've reached out to our enforcement office and they (with our support) are looking at this now.

From: Banaga, Shannon M. [mailto:SMBanaga@tecoenergy.com]

Sent: Tuesday, September 12, 2017 1:56 PM

To: Dunham, Sarah <Dunham.Sarah@epa.gov>; Igoe, Sheila <lgoe.Sheila@epa.gov>; King, Melanie
<King.Melanie@epa.gov>

Cc: Bond, Alex <ABond@eei.org>

Subject: RE: RICE Issues

Thank you Alex.

Hello Sarah — it’s been awhile since we last chatted but I hope all is well. Tjust got a rather distressing call from
my Tampa Electric team. Publix reached out to us for aid in procuring diesel fuel for their generators, which
our procurement folks are already trying to assist. If unsuccessful, Publix will look to run their generators
(about 500 in the state) on natural gas. As I understand it, this may trigger RICE NESHAPS issues as a
“modification”. EPA has been extraordinarily helpful in no action letters and the like for Hurricane Irma issues
— I'm hoping you all can provide guidance here.

Apologies if Publix has already reached out to you — we’re all hands on deck as you may imagine.
Thank you,

Shannon

Shannon Maher Bafiaga, Esq
Director, Federat Affairs
TECO Energy Ine, — An Bmera Company

N

» 20004
Sanaga@iscoenergv.Com
{2021 Ba4-0414
Motdle

Personal Phone / Ex. 6

From: Bond, Alex [mailto:ABond@eei.org]

Sent: Tuesday, September 12, 2017 1:12 PM

To: Dunham.sarah@Epa.gov; Banaga, Shannon M. <SMBanaga@tecoenergy.com>
Cc: igoe.sheila@epa.gov; king.melanie@epa.gov

Subject: RICE Issues
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##xx% Don’t be quick to click! We're counting on vou! This email is from an external sender! Don't
click links or open attachments from unknown sources. Forward suspicious emails as an attachment to
phishing@tecoenergy.com for analysis by our cyber security team. *%***

Sarah — hope all is well with you! | wanted to connect you with one of my members here, Shannon Banaga from TECO
Energy, who is having some urgent RICE issues pop up just now that need attention from OAR. I’ll let Shannon take it
from here, but just wanted to put (hopefully) the right folks all on the same email chain.

Thanks!
Alex

Alex Bond

Associate General Counsel, Energy & Environment
701 Pennsylvania Avenue, N.W.

Washington, D.C. 20004-2696

202-508-5523

www.eei.org

Follow EEIl on Twitter, Facebook, and YouTube.

| Edison Electric
CINSETITUTE
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Message

From: Bond, Alexander [ABond@eei.org]

Sent: 5/22/2018 5:32:52 PM

To: elaine.chao@dot.gov; Pruitt, Scott [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=757bedfd70ca4219b6d8046f5ce5681e-Pruitt, Sco]

cC: Wehrum, Bill [/o=ExchangeLabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=33d96ae800cf43a3911d94a7130b6c41-Wehrum, Wil]; Gunasekara, Mandy
[fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=53d1a3caa8bb4ebab8a2d28ca59b6f45-Gunasekara,]; Bolen, Brittany
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=31e872a691114372b5a6a88482a66e48-Bolen, Brit]; Heidi.king@dot.gov;
Doherty, Jane (NHTSA) [jane.doherty@dot.gov]; Grundler, Christopher [fo=Exchangelabs/ou=Exchange
Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=d3be58c2cc8545d88¢cf74f3896d4460f-Grundler,
Christopher]; chris.mitton@dot.gov; Jackson, Ryan [fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=38bc8e18791a47d88a279db2fec8bd60-Jackson, Ry]

Subject: Corporate Average Fuel Economy (CAFE) and Greenhouse Gas (GHG) standards for light-duty vehicles

Attachments: JointCAFETailpipeLetter_Final.pdf

Dear Secretary Chao and Administrator Pruitt:

Please find a letter from the Edison Electric Institute (EEI), Alliance of Automobile Manufacturers (Alliance), American
Public Power Association (APPA), Association of Global Automakers (Global Automakers), and National Rural Electric
Cooperative Association (NRECA) requesting that the Agencies take comment in any upcoming proposal regarding
Corporate Average Fuel Economy (CAFE) and Greenhouse Gas (GHG) standards for light-duty vehicles on the inclusion of
a suite of flexibilities that focus on technology adoption and allow automakers and states to maximize the benefits of
increased electric transportation.

Thank you!

Alex Bond

Associate General Counsel, Energy & Environment
701 Pennsylvania Avenue, N.W.

Washington, D.C. 20004-2696

202-508-5523

www.eei.org

Follow EEI on Twitter, Facebook, and YouTube.
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GlobalAutomakers

NRECA

& Aansviow's Bisewis Coopesativas

AUTD ALLIAMCE

As&@gmywﬂ Edison Electric
Pexcering Shrong Commumities INSTITUTE
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May 22,2018

The Honorable Elaine L. Chao
Secretary

U.S. Department of Transportation
1200 New Jersey Avenue, SE
Washington, DC 20590

The Honorable Scott Pruitt
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Secretary Chao and Administrator Pruitt:

The Environmental Protection Agency (EPA) and National Highway Traffic Safety
Administration (NHTSA) (collectively, the Agencies) have announced they will issue a joint
Notice of Proposed Rulemaking (NPRM) that would request comment on a range of proposed
Corporate Average Fuel Economy (CAFE) and Greenhouse Gas (GHG) standards for light-duty
vehicles.

The Edison Electric Institute (EEI), Alliance of Automobile Manufacturers (Alliance), American
Public Power Association (APPA), Association of Global Automakers (Global Automakers), and
National Rural Electric Cooperative Association (NRECA) (collectively, the Associations)
request that the Agencies take comment in any upcoming proposal on the inclusion of a suite of
flexibilities that focus on technology adoption and allow automakers and states to maximize the
benefits of increased electric transportation. We believe these flexibilities will further
deployment of electric vehicles (EVs) and other advanced vehicles, provide GHG reductions,
and maintain a single national program for fuel economy and GHG standards.

By creating American jobs, fueling innovation, promoting exports, and advancing mobility,
automakers are driving the U.S. economy forward. Nationwide, more than 7 million workers and
their families depend on the auto industry. Each year, the industry generates $500 billion in
paychecks, and accounts for $205 billion in tax revenues across the country. Historically, the
auto industry has contributed between 3 to 3.5 percent to America’s total GDP. In fact, no other
single industry is linked to so much of U.S. manufacturing or generates so much retail business
and employment.

Driven by several factors—including customer demands, technology developments, and federal
and state regulatory obligations—the electric power sector is undergoing a transition of its
generating fleet that will continue over the next decade and beyond. Concurrent with this
transition, electric companies are making significant investments to make the energy grid
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smarter, cleaner, more dynamic, more flexible, and more secure in order to integrate and deliver
a balanced mix of resources from both central and distributed energy resources to

customers. Additionally, safe, reliable, affordable, and increasingly clean energy powers the
economy, promotes national energy independence, and enhances the lives of all Americans.

The auto industry has invested billions of dollars on powertrain research and development and
that investment is paying off—as automakers are providing customers with record-breaking
choices for fuel-efficient vehicles. Today, more than 490 models are on sale that achieve at least
30 miles per gallon. EVs, in particular, play an important role in achieving energy and
environment goals for each of our industries. Many of EEI’s, APPA’s, and NRECA’s members
also are actively involved in the development of the regulations, financial incentives, and
infrastructure for commercial deployment of EVs and plug-in hybrid EVs.!

The regulatory environment is undoubtedly pushing toward electric transportation, both in the
U.S. and around the world. At the federal level, increasing CAFE and GHG emission stringency
requires an increasing shift toward EVs. There is also a global movement to adopt electric
transportation targets—at least 10 other countries across Europe and in Asia have EV sales
targets in place. California and several other states have also pushed to increase electrification as
a method of addressing local energy and air quality challenges via the Zero Emission Vehicle
(ZEV) program. Although EVs currently constitute only about one percent of all vehicles sold in
the U.S., we believe that EVs can play an important part of the range of technologies and
measures needed to reduce reliance on imported fuels, maintain a balanced energy mix, and
reduce GHG and other emissions.

Consistent with comments filed by EEI, the Global Automakers, and Alliance on EPA’s
Reconsideration of the Mid-Term Evaluation, we continue to support standards that provide
important flexibilities and recognize the role of EVs as a compliance solution. Although EPA
and NHTSA have yet to propose the joint NPRM about future fuel-efficiency standards, we
continue to support increases in the stringency of fuel economy and GHG standards year-over-
year that also incorporate policies from California and other ZEV states to ensure that “One
National Program” is maintained.

As the Agencies consider potential changes to the standards, EPA should extend and improve the
current regulatory mechanisms that provide critical support for EVs and advanced vehicles,
including hybrid and fuel cell electric vehicles, for model year (MY) 2022-2025.2 Increasing the

! EEI’s members are involved in a range of regulatory proceedings regarding EVs and their deployment. As of now,
more than 30 EET member companies have proposed or are implementing EV-related pilots and programs in more
than 20 states. These programs represent more than $2 billion worth of potential investment in EV infrastructure and
deployment. More than 60 APPA members are implementing EV pilots and programs in 20 states. These pilots and
programs represent approximately $300 million of potential investment in EV infrastructure and deployment.
Approximately 150 NRECA members provide off-peak charging rates for electric vehicle users and dozens of
electric cooperatives across the country have programs that implement charging infrastructure in their service
territory.

2 This includes continuing to attribute zero GHG emissions to EVs and other alternative fuel vehicles through MY
2022-2025, and extending with an eye toward enhancing credit multipliers for those vehicles.
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effectiveness of these flexibilities will further encourage manufacturers to continue investment in
innovative technologies that have experienced broad market adoption headwinds. We believe
these flexibilities will further EV commercialization and GHG reductions.

We believe that advanced technologies, such as EVs, can provide key flexibilities to automakers
in a way that maintains a single national program for fuel economy and GHG standards. Further,
the Agencies should consider reforming and improving the off-cycle credits process in a manner
that allows manufacturers to efficiently access such credits.

Deployment of EVs and other advanced technologies will improve fleet average fuel economy
and reduce dependence on imported petroleum. Increased EV deployment also will reduce
emissions of GHGs and criteria pollutants from the transportation sector. As electric power
sector emissions have decreased and are on a long-term trajectory toward further reductions,
increased EV deployment also will decrease overall GHG and criteria pollutant emissions. As of
2017, the electric sector had reduced its GHG emissions by 27 percent from 2005 levels, and the
continued deployment of natural gas-based and renewable generation will only further this
trend.> Additionally, between 1990 and 2016, emissions of nitrogen oxides were cut by 82
percent and sulfur dioxide by 91 percent—during a period in which electricity use grew by 36
percent. The resulting reductions in GHG and criteria pollutant emissions from electricity
generation will allow increased EV deployment to create additional environmental benefits
through utilization of lower emissions intensity electric sector power sources.*

The Associations request that the Agencies take comment in any upcoming proposal on the
inclusion of a suite of flexibilities that focus on technology adoption and allow automakers and
states to maximize the benefits of increased electric transportation.

Sincerely,

Edison Electric Institute

Alliance of Automobile Manufacturers
American Public Power Association
Association of Global Automakers

National Rural Electric Cooperative Association

3 See U.S. Energy Information Administration, Monthly Energy Review, September 2017, available at

https://www eia. gov/totalenergy/data/monthly/pdf/mer.pdf. Further, projections made in recent years in EIA’s
Annual Energy Outlook point toward continuing improvements in carbon dioxide intensity, resulting in even greater
benefits from electric vehicles. See EIA Annual Energy Outlook 2017, available at
https://www.eia.gov/outlooks/aco/pdf/0383(2017).pdf.

* See EPRI-NRDC, Environmental Assessment of a Full Electric Transportation Portfolio,
https://www.epri.conv#/pages/product/3002006881/.
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The Edison Electric Institute (EEI) is the association that represents all U.S. investor-owned
electric companies. Our members provide electricity for about 220 million Americans, and
operate in all 50 states and the District of Columbia. As a whole, the electric power industry
supports more than 7 million jobs in communities across the United States. In addition to our
U.S. members, EEI has more than 60 international electric companies, with operations in more
than 90 countries, as International Members, and hundreds of industry suppliers and related
organizations as Associate Members.

The Alliance of Automobile Manufacturers (Alliance) is the leading advocacy group for the auto
industry representing over 70 percent of new car and light trucks sales in the United States. The
Alliance’s diverse membership includes companies headquartered in the U.S., Europe and
Asia—the BMW Group, FCA US, Ford Motor Company, General Motors Company, Jaguar
Land Rover, Mazda, Mercedes-Benz USA, Mitsubishi Motors, Porsche, Toyota, Volkswagen
Group of America, and Volvo Car Group.

The American Public Power Association (APPA) is the national service organization
representing the interests of over 2,000 community-owned, not-for-profit electric utilities. These
utilities include state public power agencies, municipal electric utilities, and special utility
districts that provide low-cost, reliable electricity and other services to over 49 million
Americans.

The Association of Global Automakers (Global Automakers) represents the U.S. operations of
international motor vehicle manufacturers, original equipment suppliers, and other automotive-
related trade associations. Global Automakers’ members include American Honda Motor Co;
Aston Martin Lagonda of North America, Inc.; Ferrari North America, Inc.; Hyundai Motor
America; Isuzu Motors America, Inc.; Kia Motors America, Inc.; Maserati North America, Inc.;
McLaren Automotive Ltd.; Nissan North America Inc.; Subaru of America, Inc.; Suzuki Motor
of America, Inc.; and Toyota Motor North America, Inc

The National Rural Electric Cooperative Association (NRECA) is the national service
organization for more than 900 not-for-profit electric utilities that provide electricity service to
approximately 42 million consumers. NRECA members own and maintain 2.6 million miles, or
42 percent, of the nation’s electric distribution lines and account for 11 percent of the total
kilowatt-hours in the U.S. each year. With a commitment to contribute to the vitality and
prosperity of the communities served by our members, electric cooperatives are dedicated to a
healthy environment, building vibrant rural communities, and providing reliable and affordable
electricity to our cooperative consumer.
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Message

From: Kuhn, Thomas [TKuhn@eei.org]

Sent: 5/4/2017 11:33:51 PM

To: Pruitt, Scott [/fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=757bedfd70ca4219b6d8046f5ce5681e-Pruitt, Sco]

CC: Shea, Quin [QShea@eei.org]; Roewer, James [JRoewer@eei.org]

Subject: Federal Regulation of Coal Combustion Residuals (CCR)

Attachments: CCR Letter to EPA 5-3-17(LG Signed).pdf

Administrator Pruitt: Attached is a letter from two of our key CEO environmental thought leaders addressing

concerns with the regulation of coal combustion residuals (CCR).

The implementation of efficient, effective and environmentally protective management of CCR under the
direction of state regulatory agencies, with support from EPA, is a critical issue for the industry, and we

appreciate your attention to this issue.

Please contact me with any questions, or have your team contact Jim Roewer (jroewer@eei.org) or Quin Shea

(gshea@eei.org) to follow-up on any CCR-related i1ssues.

Tom Kuhn

President

Edison Electric Institute
202-508-5555

! Bdizon Electric
METITUTE

aonser

i
1
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Edison Electric
INSTITUTE Power by Association

May 3, 2017

The Honorable Scott Pruitt
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N. W,
Washington, DC 20460

Dear Administrator Pruilt,

On behalf of the Edison Electric Institute’s (EEIl's) Board of Directors, we thank you again for your
participation in EEI's March meeting. We support the goals you outlined to improve the federal environmental
policy framework, including the emphasis on strengthening cooperative federalism and enhancing the states’
role in implementing environmental programs. We look forward to continuing a constructive dialogue with you
and your team on how to implement a smarter, more efficient system of environmental protection.

In this vein, we appreciate your ongoing attention to the implementation of federal regulations for coal
combustion residuals (CCR) through EPA-approved state permit programs. On April 4, representatives from
AEP, EEI and the Utility Solid Waste Activities Group met with Byron Brown and others to discuss
implementation of the CCR-related provisions of the Water Infrastructure Improvements for the Nation Act.

That meeting was an important first step in a process that will improve the overall implementation of the federal
regulation of CCR, reduce regulatory burdens, increase opportunities for environmentally protective compliance

flexibility, and yield greater regulatory certainty for the industry and increased authority for state regulators. As
discussed in that meeting, we encourage EPA to:

» Continue the process you have initiated to develop needed guidance for states regarding the review and
approval process of state CCR permit programs;

# Expedite the review and approval of state CCR permit programs, including those containing site-
specific flexibility and tailoring of regulatory requirements, a goal reflected in the pending FY 2017
appropriations bill;

e Revise the federal CCR rule to restore common-sense, risk-based mansgement options that are as
protective as the minimum national standards now that the rule will be implemented by state regulatory
agencies; and

» Extend compliance dates in the CCR rule to provide time for the approval and implementation of state
permit programs to avoid potentially significant expenditures for elements of the rule that may be
modified and implemented differently by an approved state permit program.,
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Page 2

In addition to these steps, we encourage EPA to act swiftly to clarify critical technical aspects of the CCR rule,
This can be done by 1) publishing comections and clarifications on EPA’s Q&A website and 2) proposing and

finalizing the CCR Remand Rule as soon as possible. Both of these actions will provide necessary clarity on
several key aspects of the rule.

These are critical issues for our industry, and we look forward to continuing to work with vou and your team on
them.

Please contact us or Tom Kuhn o discuss these issues further,

Sincerely,

Micholas K. Akins

Chairman, President and CEO
American Elegiric Power
{mmediate Past Chair, EE!

Qhé’;ﬁﬂan, President and CEO
Duke Encrgy
Co-Chair, EET Policy Commines on Environment
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Message

From: Kuhn, Thomas [TKuhn@eei.org]

Sent: 8/3/2017 7:50:25 PM

To: Pruitt, Scott [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=757bedfd70ca4219b6d8046f5ce5681e-Pruitt, Sco]

CC: Jackson, Ryan [fo=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=38bc8e18791a47d88a279db2fec8bd60-Jackson, Ry]; Dravis, Samantha
[fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=ece53f0610054e669d9dffe0b3a842df-Dravis, Sam]

Subject: New Study Reinforces Value of Electric Power Industry

Attachments: FINAL jobs study.pdf

As the electric power industry works alongside EPA to achieve our shared goals of promoting a healthy
environment for future generations, EEI’'s member companies are providing tremendous value to our nation’s
economy and workforce. Attached please find a new report by M.J. Bradley & Associates (MJB&A), Powering
America: The Economic and Workforce Contributions of the U.S. Electric Power Industry.

This economic analysis was conducted on behalf of EEI in partnership with American Public Power Association
(APPA) and National Rural Electric Cooperative Association (NRECA). The report provides a detailed analysis
of the role that electric companies—and their employees—play in the nation’s labor force and economy.
Importantly, the study takes a comprehensive look at the downstream impacts of jobs in the electric power
industry.

Among the findings, the report shows that our industry supports more than 7 million American jobs—that is 1
out of every 20 jobs. As a whole, our industry contributes $880 billion or 5 percent of total GDP. We think of
this as the first 5 percent of the American economy because virtually every other sector of the economy
depends, to a significant degree, on the safe, reliable, affordable, and increasingly clean energy delivered by
the men and women of the electric power industry.

Understanding the industry’s value, economic contributions, and changing nature is critical to policy decisions

related to employment and economic growth. This report provides a foundation of knowledge and data to
support policy decisions that create a strong economy and vibrant labor force.
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About M.J. Bradley & Associates

M.J. Bradley & Associates, LLC (MJB&A), founded in 1994, is a strategic consulting firm focused on energy and environmental
issues. The firm includes a multi-disciplinary team of experts with backgrounds in economics, law, engineering, and policy. The
company warks with private companies, public agencies, and non-profit organizations to undarstand and eveluate anvironmental
regulations and policy, facilitate multi-stakeholder initiatives, shape business strategies, and deploy clean energy technologies.

© M.J Bradiey & Associates 2017

Employee photos courfesy of American Elactric Power, Arizona Public Service, Blue Ridge Energy. Bryan Texas Utifities,
Dominion Energy, Georgia Fower, Great River Energy, Kissimmee Utility Authority, NorthWestern Energy, and Southside
Electric Cooperative.
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Her name is Jennifer Watters, Waltters is a generation
project manager who oversees major projects at American
Electric Power's {AEP’s) power plants, including the muost

recent consiruction of universal, or large-scale, solar power

piants for indiana Michigan Power Company {1&M). 1&M
is an operating unit of AEP, an electric company based
in Columbus, Ohio. AEP employs about 17,600 workers,
supplies electricity to 5.4 million customers in 11 states, and
maintains mora than 40,000 miles of transmission lines. The
company's jobs range from engineer 10 lineworker, from
truck driver to meteorclogist, from customer sarvice rep to
COMpPUter progranimer,

2d with Econornic Mod
v On &

Watters' job is not unigue to I&M and AER in fact, it is just
one example of the many high-quality jobs available in the
electric power industry—an industry that creates a solid,
stable employment base in all 50 statas and the District of
Columbia, and contributes $880 billion to the U.S. economy
each year.

Wattaers, a 2004 graduate of Ohio Northern University, is
project manager for a team that develops solar power plants
for I&M from start to finishe siting, design, regulatory approval,
contractor selection, and, ultimately, integrating solar power
into the energy grid. “I never thought I'd be so excited to see
the sun come up,” she says, "but every time it does, | smile.
These projects allow us 1o sarve our customers with new
sources of energy.”

Powering Americao: The Economic and Workforce
Contributions of the U.S. Electric Power Industry provides
a detailed analysis of the role that electric companies-—and
employees like Watters—play in the nation’s labor force
and economy.’ Employment opportunities are ceniral to the
economic health of our nation, and this study provides data
that will help to inform federal and state policymakers and
other key stakeholders as they iackle important decisions
relatad 1o jobs, infrastruciure, energy, capital deployment,
environmental regulation, and economic growth.

This report finds that the eleciric power industry directly
provides nearly 2.7 million jobs across the United States
through its employees, contractors and supply chain, and
investments. Moreover, more than 4.4 million jobs are
supported through the induced effects of these jobs. In total,
the electric power industry supports more than 7 million
American jobs, equivalent to about & percent of all jobs in
the United States.

apacts of the electric power |
(AFFA), and the National Rural Eleciric ¢
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This report reinforces that the eleciric power industry
underpins all sectors of the economy. Understanding the
industry’s value, economic contributions, and changing
nature is crucial to policy decisions related o employment
and economic growih.

The electric power industry—inciuding investor-owned electric
companias, public power utilities, electric cooperatives, and
independent power producers—is one of the great American
success stories. Thomas Edison founded the first electric
company in 1881, and, since then, the industry has provided
high-quality jobs and has powered our nation’s economic
growth with remarkable consistency.

At the same time, it is important to understand that the
electric power industry of today is not the same as it was 20
years ago-—or even five years ago. The industry continues to
transform rapidly, and electric companies today are providing
new energy solutions to meet customers' changing needs and
aexpectations. This transformation is enabiled by the indusiry’s
ongoing investment of more than $100 billion each year to
make the energy grid more dynamic, more resilient, cleaner,
and mora secure: to diversify the nation’s enargy mix; and to
integrate new technologies that benefit cusiomers.

The electric power industry is committed to meeting
customers’ naeds by delivering alectricity that is reliable and
affordable, cleaner, and produced using a balanced energy
mix that includes traditional energy resources as well as
renewable onas. Today, the industry is making significant
investments in diverse energy resouices, including clean coal,
natural gas, nuclear, solar, wind, and energy efficiency. The
industry accounts for nearly all of the wind energy deployed
across the country and is the largest investor in and owner
of solar power. In fact, electric companies own 84 percent

LS Soior Market insight 2016 Year in Review, GTM Research, March 2017

* i industiy providas abouit 437 iabs for employees of invest
adchition, the indusiry provides 7

progucers 5 through its contractors ar

supply chain, and the ind

of all solar in the country, and the industry’s universal solar
projects accounted for 72 percent of new solar capacity
installed in 2016°—as Jennifer Watters' job as a solar project
managar exemplifias.

Highlights

This report documents the role that the electric power industry
plays in employment, wages, and the economy-both directly
and indirectly.” Highlights and key findings include:

« Employment: The electric power industry directly
provides nearly 2.7 million jobs in communities across
the United States. This includes jobs that are held by
employees of investor-owned electric companies,
public power utilities, electric cooperativas, and
independent power producers, as well as contractor
and supply chain and investment jobs.” The industry’s
impact on employmeant is even greater when induced
jobs are considerad. In total, the electric power industry
supports more than 7 million jobs. This means about
ane in every 20 jobis {or 5 percent of all jobs) in the
United States depends on the electric power indusiry.

« Infrastructure investimant: The electric power industry is
the most capital-intensive industry in the United States.®
The industry operates infrastructure of breathtaking
scale and complaxity. in 2016, the industry’s capital
investments exceeded $135 billion—a level of
investment that is more than twice what it was a decade
ago. Thase investments banefit customears and support
iobs dedicated to building smarter energy infrastructure
and to creating a cleaner generation fleet. Many of
the individuals who suppert and build infrastructure
projects are represented by organized labor

- Economic contributions: The electric power industiry
directly contributad $274 billion to U.S. Gross Domastic
Product (GDP) in 2014, the latest year for which data
are available. That's 1.6 percent of the nation's total
economic output. In addition, the spending power of
the 7 million jobs in the workforce ripples through our
communities to contribute another $506 billion. In total,

AT
{NAIC

Classification System S) codes used in this report.

wer utilities, el independent
icant annual inve: nits provide more than
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Fifch Ratings. U 5. Corporate Copex Siudy: Trends Are Relaiively Fiat for 2074, Special Report. Sepiember 23, 2013,
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the industry’s economic impact is $880 billion annually
{approximately & percent of the nation’s total GDP).S

Job quality: As a whole, electric companies provide
mare than just good pay and good banefits. On average,
employees work in the industry for more than 15 years,
in caraers that support their families and anchor them
in their communities. In 2015, madian annual wages for
electric power industry employee jobs were $73,000—
double the national median. Including benefits, the
industry’'s meadian annual compensation exceeds
$100,000.7 Often, jobs in the eleciric power industry fill
a societal gap, helping to break the cycle of poverty in
many communities.

Worldorce development: The electric power industry
s committed to supporting employaes today and o
building tomorrow’s energy workforce. Through the
Center for Energy Workforce Daevelopment {CEWD)
and partnerships with educational institutions, public
workforce systems, and organized labor, the industry
is working to create long-term employment solutions
for a skilled, diverse workforce in the future. Of note,
a majority of the skilled workforce is organized labor,
and the industry works with organized labor 1o provide
apprenticeship programs, on-the-job training, and
continuing education.

ower industry’s app
lic p
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« Military hiring: The elactric power industry has a long
history of employing military veterans because they
have the training and skills that match those required
for technical, enginesering, support, and leadership
positions in electric companies. Military veterans are
an especially good fit for infrastructure jobs. Military
veteran hiring accounted for more than 10 percent of
new hires in the industry as of year-end 2014, the latest
year for which data are available. The industry’s Troops
to Energy Jobs program, managed by CEWD, provides
job opportunities for veterans, including many without a
four-year college degree, and helps veterans transition
from the military to rewarding energy carears. Since its
creation in 2011, the Troops to Energy Jobs program has
worked to streamline the hiring process for veterans,
and i{s real-time database of available industry
jobis can be mapped to skills gained in the military.

Tom Farrell, chalrman, president and CEO of Dominion
Energy, helped to launch Troops io Energy Jobs and
said, “Through the program, dedicated, well-trained,
and highly disciplined servicemen and semvicewomean
have a pathway toward stable, well-paying jobs in
the private sector that closely fit their military skills”
Farrell was raised in an Army family. He understands
the difficulties and strain a career transition can put on
military families. "There is no better way to honor our
nation's raturning veterans than by providing them with
the tools they need to transition successiully to civilian
fife,” he said. Since 201, one out of every five new hires
at Dominion Energy has been a military vetaran.

With every advancement in technology, Americans are
using electricity in more ways than ever. Qur ever-increasing
dependence on electricity underscores the vital importance
of the elactric power industry for our nation’s security and
prosperity and reinforces the role that electric companies play
in improving the lives of all Americans. The botiom line: The
electric power industry supports American jobs—and good
ones—and powers our nation’s economy.

The Electric Power Industry
Generates Good Jobs

The elactric power industry genarates many of the bast jobs
in America—in traditional and in emerging areas. The industry
provides employment to an exceptionally large demographic
range—to both high school and college graduates, in evary
region of the country, and for most skill sets.

Overall, the industry offers a diverse number of careers—
system aperators, angineers, computer programmaers,
architects, lawyers, accountants, environmental researchers,
cybersecurity specialists, call center employess and
customer-service representatives, and many maore. For
example, electric companies employ meteoroiogists 1o
forecast bad weather, s¢ they can take measures 1o protect
infrastructure and reliability. Foresters work alongside traa
trimmers o keep long-distance transmission lines working,
sometimes along remote, dangerous terrain. Fraud specialists
fight identity theft. Nuclear enginears keep reactors running
safely. Landscape architects manage storm water runoff. And
electricians, lineworkers, and fieldworkers perform some of
the industry’s most visible jobs from bucket trucks and cranes.

importantly, the industry’s jobs are stable, which is especially
vital for regions of the country where the economy may not
be strong. As mentioned earlier, labor unions represent a
majority of the industry’s skilled workers. Many supplier firms,
such as those in construction and heavy eguipmeant, have
significant union representation as well. The international
Brotherhood of Electrical Workers, the Utility Workers Union
of Amearica, and affiliate members of North America’s Building
Trades Unions are key partners in apprenticeship programs
that supply qualified workers to accomplish capital-intensive
projects. Apprenticaships let workers train ¢n the job and on
the clock, providing a key employment alternative io higher
education. The industry also has extensive business and
supplier diversity pregrams that incorporate minority-cwned
businesses into its supply chain.

Powering America Th
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Paying Talented Workers What They Deserve

Median annual wages for direct electric power industry
employeas were $73,000 in 2015, the latest year for which
data are available, This is twice the national average. With
benefits, including health care and retirement contributions,
meadian annual compansation excaeads $100,000.

Nearly every job category in the industry earns a median
wage of $30 or more per hour, plus health and retirement
benefits. Many of these skilled, weall-paying jobs do not require
afour-year college degree, unlike many other jobs with similar
pay and benefits. Further, employment opportunities in the
industry are expected to grow for many types of workers over
the next decade.

Energy Infrastructure Projects Are Vital

The electric power industry is committed to providing safe,
reliable, affordable, and increasingly clean energy to all
customers. The industry also s committed to building a
diverse, highly skilled energy workforce to meet customers’
evolving energy needs. On average, the industry invests more
than $100 billlon each year to build smarter, cleaner, and more
resilient energy infrastructure.

Since Superstorm Sandy in 2012, investor-owned electric
companias alone have invested more than $175 billion in
transmission and distribution systems. These investments
have hardened the energy grid and support 8 more efficient
response by electric companias following storms, natural
disasters, or other events.

g &% s‘«%ﬂs
- &% &

of Economic Analvsis.

The contributions and scope of the industry’s infrastructure
jobs cannot be overstated for skilled trade workers. Southern
Company’s Plant Vogtle is a telling example. The company
is investing nearly $10 billion to build two nuclear reactors in
Georgia. Southern Company partnered with North America’s
Building Trades Unions, creating 5,000 onsite jobs for hard-
working, highly skilied crafismen and women. When the two
reaciors begin operation, the plant will permanently employ
800 workers while providing 2,200 megawatts of zero-
errissions enargy.

Electricity Drives the U.5. Economy

Nearly everything we do depends on an affordable and
reliable supply of electricity. The electric power industry
is focused on serving customers and on creating energy
solutions to meet customers’ changing needs. At the same
time, the indusiry is making long-term investment and
planning decisions, and is transforming the energy grid to
be responsive 1o new resourcas, new technology options,
and changing customer expectations.

Several trends are driving change in the industry today.
Chief among them are daclining costs for natural gas and
renewable energy resources that are developed at scale;
changing customer expectations; environmental regulations;
and the grawth of distributed energy resources, including
energy storage, private (or rooftop) solar, microgrids, demand
response, energy efficiency, and electric vehicies. How these
trends continue to unfold across the nation, and how well the
industry is able to work with other stakeholders, will determine
the success of this transformation for customers. Ultimately,
investor-ownad electric companies, public powaer utilities,
eleciric cooperatives, and independent power producers
all share common goals and 8 commitment o provide
safe, reliable, affordable, and increasingly clean energy for
all customers.

it is important to note that, while the industry is making
significant investments, electricity ramains a great value.
in 2016, residential electricity’s share of iotal consumer
expenditures was only 1.4 percent, the lowest it has been in
the last B8 years. This maans that for every dollar of customer
expenditures, less than a penny and a half went o pay
electric bilis.®

w Can You Go?” daily cornmsntary from Steve Mitnick, Pubiic Uiiliies Formighily, January 31, 2017, based on Parsonal Consumplion Expandiiures data from the U.S. Bureau
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This report provides a foundation of knowledge and
data to support policy decisions that create a strong
economy and vibirant lahor force. The report captures
the deep contributions of the electric power industry
to our economy and to our workforce—the industry
creates and supports high-quality jobs in every state
and the District of Columbia—and demonstrates how
the industry’s ongoing and substantial investments

ML Bradlsy & Assoclates, LLC

Edison Electric
INSTITUTE

AMERICAN
3 B

:
ASSOCIATION

Pawering Strong Communities

NRECA

@ Amaerica’s Electric Cooperatives

benefit communities by creating jobs, generaling
tax revenue, and building the smarter energy
infrastructure that will powar our energy future.
Most important, this report reminds us that, behind
every wall outlet or light switch, there is a dedicated
workforce focusad on powering the livas of millions
of Americans who rely on electricity for nearly
averything they do.

Michael J. Bradiey
President and Founder
M. Bradiey & Associates, LLC

Tom Kuhn
President
Edison Electric Institute

Sue Kelly
President and CED
American Public Power Association

Aim Matheson

CEC

MNational Rural Electric
Cooperative Association
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UInderstanding the electric power industry’s value,
economic contributions, and changing nature is
crucial to policy decisions related to emplovment

and economic growth.

Michael J. Bradiey
President and Founder, M.J. Bradley & Associates

Qur industry is so vital to America’s economy,
supporting more than 7 millicn jobs. Gften, icbs
in cur industry fill a societal gap, helping to break
the cycle of poverty in many cornmunities. As our
society continues to becorne more dependent on
electricity, we are crealing long-term solutions to
address the need for a skilled, diverse workforce to
meet the future demands of our customers,

Tom Kuhn
President, EEI

The nation’s more than 2,000 community -owned,
not-for-profit public power utilities are proud t©
be a part of an industry that provides millions of

jcbs to hardworking Americans. Community-
cwned public power utilities provide local jobs
that keep dollars in their cormrnunities, supporting
families and representing a significant piece of cur
American economy.

Sue Kelly
President and CEQ, APPA

Affordable and reliable electricity is the heartbeat
of the American econcemy and is essential to the
nation's economic growth. As not-for-profits
ownead by the rnembers we serve, our broader

purpose is to empower local communities to thrive.

Co-ops are proud {o continue recruiting top-tier
talerit from local comrnunities as we work o meet
tomorrow's energy needs.

Jim Matheson
CEC, NRECA

The electric power industry is a major driver of our
economy, directly providing more than 2.7 million
good jobs in cornmunities across the nation. The
IBEW is working closely with our management
partners to maintain the best trained energy
vorkforce in the nation so we as an industry
can continue to suppoert a healthy econormy
and good jobs.

Lonnie R. Stephenson
International President, International
Brotherhood of Electrical Workers (IBEW)

The positive economic effects of the electric power
industry are felt around the country, supporting
middie-class famnilies and theilr communities.
We're proud Lo pariner with the industry through
our Power for America prograrm to build one
of the safest, most highly trained workforces
in the nation.

Mike Langford
President, Utility Workers
Union of America (UWUA)

The electric power industry is a key driver of the
econorny and jobs in America. The industry’s
infrastructure investiments support jobs with sttong
wages and benefits for millions of Americans,
including the men and women of the
building trades.

Sean McGarvey
President, North America's Building Trades Unions
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INTRODUCTION

The electric powear industry is responsiblae for more than
7 million jobs in the United States and empioys workers
throughout the nation in a wide variety of occupations
and professions.

Qur analysis finds that the electric power industry directly
provides nearly 2.7 million jobis in communities acress the
United States. This includes jobs that are heid by employees
of investor-owned electric companieas, public power utilities,
alectric coopearatives, and independent power producsrs, as
well as contractor and supply chain and investment jobs.®

The industry’'s employment impact is even greater when
inducad jobs are considered. In total, the alectric power
industry supports more than 7 million jobs. This means about
1in every 20 jobs {or 5 percent of all jobs} in the United States
depends on the electric power industry.

The electric power industry directly contributes $274
billion to the nation’s Gross Domestic Product (GDF)L
in addition, the spending power of the 7 million
jobs in the broader workforce ripples through our
communities to contribute another $806 billion.™
The total economic impact of the industry is $880 billion, or
about 5 percent of the nation’s nearly $18 trillion GDFR.

The purpose of this report is to provide a deeper
understanding of the electric power industry’s impact on ichbs
and on our nation’s ecanamy. The glectric power industry
is commitied to delivering the safe, reliable, affordable, and

The electric pows

in addition:, the in

produce:

increasingly clean enargy that powars Amearica’s economy
and guality of life. To do so, the industry relies on a diverse
set of energy resources and makes significant investments to
make the energy grid smarter, cleaner, and more rasilient. The
indusiry continues 1o be the most capital-intensive economic
sector, investing more than $100 billion each year over and
above operations and maintenance in each of the past five
VEEIES

New and changing sourcas of electricity supply and demand
are driving significant shifts and innovation in the electric
power industry. As a result, the industry is poised to have
an aven larger influgnce on employment and on economic
growth as more aspects of daily life are powered by electricity.
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Figure 1. Summary of Jobs Supported by the Electric Fower Indusiry

The electric power industry SUPPORTS 7
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*Induced jobs are spread throughout the economy and include many positions that are the resuit of paycheck spending by workers and
government spending fo support the cormnmunilies around those workers. (As an example, induced jobs can range from elementary school
teachers to medical doctors to real estate professionals, nol to mention the many jobs in the service economy.)

Today, the industry is working to ensure that its workforce
has continuous access 1o training 1o support the ongoing
investment in the energy grid and its advanced and high-
tech infrastructure projects. The industry also is committed to
workiorce diversity and continues to ensure that its workforce
reflects the communities that it serves. Working in partnership
with the Canter for Energy Workiorce Development (CEWD),
organized fabor, and community colleges and universities
across the country, the industry has created a number of
workforca devaelopmant programs (o maet these goals.

On behalf of the Edison Electric Instifute (EED, the American
Public Power Association {APPA), and the National Rural
Elactric Cooperative Association (NRECA)}, M. Bradiey
& Associates (MJIB&A) worked with Economic Modeling
Specialists International (Emsi) to characterize the economic
impacts of the electric power industry in the United States.
CEWD also provided valuable insight and data to this analysis.
This information provides detailed statistics on the size and
compuosition of the eleciric power industry workforce, as well
as the jobs that support the electric power industry throughout

round on Ermsi’'s modeling approach.

See the Appendix for bact

owned electric companies, pubic powsar L

the economy. Emsi used publicly available data as input to s
proprietary input-output (-0} model to develep the wider job
and economic impact estimates.”

ECONOMIC MODELING OF THE
JOBS AND CONTRIBUTIONS OF
THE ELECTRIC POWER INDUSTRY

in this report, we explore the economic and workforce
contributions of the electric power industry in three areas:
(1} annual spending on the daily operation of the existing
infrastructure, including the wages paid to the highly
skilled employees throughout the industry; {2) the ongoing
investments in electric powear generation, transmission,
and distribution sysiems; and (3} the broader economic
contributions of the industry through its supply chain and
through the spending of its workers.”” Quantifying the
employment and economic contributions of the electric power
industry with any precision, however, is a complex task. This
raport attempts o provide a multi-dimensional pictura of the
broad reach of the industry.

S, eiectric coopera
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The jobs discussad in this report include both full-time and
part-time jobs. This report does not distinguish precisely
between the full-time and part-time positions, as we did not
have sufficient data to do so.

Jobs Provided by the Electric Power Industry

Utilizing the economic O model developed and operated by
Emsi, we estimate that the electric power industry supports
maore than 7 million jobs. Thasa jobs are split into two primary
categories: directly provided jobs and induced jobs. Each is
summarized and broken down in more detail in Figure 1,

The Electric Power Industry’s
Directly Provided Job

Overall, we find that there are about 491,000 workers
employed by investor-owned slectric companies, public
power utilities, electric cooperatives, and independent
power producers,”

Many of the jobs associated with the industry are well known
o the public. Thase include lineworkers who maintain the
energy grid and restore power after storms or other events,
and customer service representatives who respond to
customer naads. There are also many less familiar jobs and
professions across dozens of disciplines. in addition, there
are many employees within skilled trades—such as master
electricians, heavy equipmeant operators, wind ops workers,
solar technicians, and combustion system mechanics—many
of whom are represented by labor organizations that play a
critical role in job training and development.

%

o oy $ar v e B el o avneniny £ v San T
Contractor and Supply Chain Job

bz

The industry’s supply chain includes skilled contractors who
work side-by-side with electric power industry employees.
it also includes employees of companies that produce fuel
for the indusiry and advanced manufacturing firms that
supply the tools and equipment to operate and maintain
the systam. We estimate that the electric power industry’s
contractors and supply chain provide 758,000 jobs. This
includes jobs associated with the contractors who support the
industry and the immediate supply chain {0 the industry. For
example, these workers include those employed by natursl
gas production companias that provide natural gas to power

7 The core d & xed by BErnsi focu
steps to estirnate the workforce associa
that jobs

5 wWhile all of the § is report include bot
with electric power industry employae jobs, contracto

plants. Additional jobs are provided by the suppliers of the
suppliers in the extended supply chain. These include, for
example, the manufacturers of equipment such as valves and
meters that are used by natural gas production companies. In
the case of both immediate and extended supply chain jobs,
the number of jobs associated with the supplying industry is
apportionad based on sales 1o the electric power industry.
in this way, for exampie, not all natural gas production jobs
are counted as electric power industry supply ¢hain jobs; we
count only the fraction of jobs that is supported by the electric
power industry’s purchases.

The significant annual investmenis by the electric power
industry to build smarter energy infrastructure and 1o
continua tha transition to evan claaner generation sources
are expected to exceed $100 billion annually for the next
several years, We estimate that level of investment provides
maore than 1.4 million jobs. While these workforce impacts,
including jobs associated with design and construction,
traditionally are thought of on a project-by-project basis, we
have endeavorad to quantify the broad national economic
contributions of the overall investments being made by
the industry.

Capital investmenis made by the eleciric power industry
benefit customers and are ¢ritical to the day-to-day reliable
and secure function of the energy grid and the entire electric
power system.

The Electric Power Industry’s Induced Jobs
Inducsd Jobs

Al of the jobs supported by the electric power industry—
whether those jobs, for example, are electric power industry
employee jobs at a power plant, contractor and supply chain
jobs at a natural gas production site, or investment jobs at
the construction site of a new wind energy center—result
in spending that supports additional jobs in the economy.
These induced jobs are spread throughout the economy
and include many positions that are the rasult of paycheck
spending by workers and government spending to support
the communities around those workers. (As an example,
inducad jobs can range from elementary school teachers to
medical doctors to real estate professionals, not to mention
the many jobs in the service economy.’)

iditionat
astimatad
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Figure 2. Employment by Ownership

Public Power Utilities 1 19%  Electric Cooperatives | 14%

Invastor-Owned Elactric Companias | 67%

Source: Calculated by MJIB&A based on Energy Imformation Administration
and Federal Energy Regulatory Commission dala.

We estimate that eleciric power industry employee jobs
support 678,000 induced jobs, while contractor and
supply chain jobs support another 959,000 inducad jobs.
Government spending of tax revenue—on schools, policing,
fransportation, infrastructure, and other services to support
the communitias where the industry operates and its
employees live—results in an additional 445,000 public-
sactar jobs,

Moving deeper into the economy, economic modeling
suggests the eleciric power industry employee, contractor
and supply chain, and investment jobs result in further
spending attributabie 1o the industry that supporis additional
induced jobs. These extended impacts support an estimated
additional 2.3 million induced jobs. in total, we estimate that

& iectric distribution carmpant
ver industry jobs. For

the electric power industry supports more than 4.4 million
induced jobs.

A More Detailed Analysis of the Nearly
2.7 Million Jobs Directly Provided by
the Electric Power Industry

Each day, the dedicated men and women who waork in
the electric power industry operate power plants, manage
customer relations, maintain transmission and distribution
systems, and carry out countless other tasks and functions
that keep the energy grid running safely and reliably
around the clock. These workers are employed by investor-
ownad electric companies, public power utilities, alectric
cooperatives, and independent power producers, We refer
to the positions these workers hold as electric power industry
employea jobs,

Electric power industry workers in the United States are
employed by a wide range of organizations. Following the
conventions of the North American Indusiry Classification
System {NAICS), and as further detailed in the Appendix,
the electric power industry empioyee jobs rapresent the
workforce employed by the organizations that manage the
generation of electricity and organizations that transmit and
distribute power®

As noted, we estimate that there are about 491,000 electric
power industry jobs provided by investor-owned electric
companies, public power utilities, electric cooperatives, and
independent power producers. {See Figure 1.} As shown
in Figure 2, invastor-owned elactric companies employ 67
percent of those workers, public power utilities employ 19
percent, and electric cooperatives employ 14 percent.

According to the US. Department of Energy’s Energy
information Administration, the electric power industry had
combined sales of more than $390 billion in 2014.° We
estimate that these sales contributed about $274 billion,
or 1.6 percent, to national GDP. Industry sales are used
to compensate employees and fo invest in new enargy
infrastructure, as well as 1o pay taxes, where applicablae. By
modeling the sales as they move through the economy, this
study estimates the impact of the electric power industry on
jobis throughout the U.S. economy.

Powering America: |
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Good Jobs with Good Pay

Tha electric powear industry reguires a highly skilled workforce
o build and maintain the energy grid and the electric power
system. To attract and retain the necessary skills and talent,
median annual wages for direct elactric power industry
employees are double the national median.” In 2015, median
annual wages for direct electric power industry workers were
$73,000, which does not include retirement plan matching
programs, employer contributions to health insurance
premiums, or other benefits. Including benefits, the median
annual compensation exceeds $100,000.®

According to data collected by CEWD, hiring across the
elactric power industry is increasing, which is expected to
targely offset the industry’s anticipated personnel retirements.
This data further highlights hiring increases, particularly
among workers between the ages of 23 and 38. In fact, since
20086, hiring of employees under the age of 37 in the key job
categories tracked by CEWD has increased by more than
& percent.”

o Power Industry Contractoy
Aang i Supply Chain johs

P
it
st

The electric power industry has more then $t trillion in physical
assets and equipment across the country, including power
plants, substations, towears, transmission and distribution
lines, smart meters, transportation fleets, office facilities,
and more. Cperating and maintaining this complex system
require a strong contractor force, which fulfills many imporiant
roles and works side-by-side with electric power industry
employees. Workers across the system operate sophisticated
aguipment that is manufacturad by skilled workers employed
by advanced technology firms.

The broad range of supply chain jobs includes those jobs
associated with the immediate supply chain to the electric
power industry and the contractors who support it, as well
as the extended supply chain: suppliers of tha suppliers. We
estimate that the eleciric power industry’s contractors and
supply chain comprise about 756,000 jobs. The substantial
number of contractor and supply chain jobs undarscores
the critical role that contractors and their workers play in
the industry.

5, May 2015

More than half of the industry's contractor and supply chain
jobs are the result of purchases by the electric powar industry
to support operations and employee jobs. For example, these
include jobs associated with fuel acquisition (e.qg., natural
gas producers, coal miners, etc.) that are attributable to the
electric power indusiry, as well as jobs associated with regular
maintenance that are not included in the electric power
industry employee jobs estimate {e.q., contractors retained
to clear vegetation around power lines, manufaciurers of
replacement parts, etc.}). In this sense, some supply chain
jobs may involve similar or identical job functions as cartain
employee jobs, but the workers are employed by a company
not captured with the government reporting for the electric
power industry.

Many industries are part of the electric power industry supply
chain, but only some of the jobs in those industries can be
attributed o the alectric powar industry. For example, more
than two-thirds of the natural gas produced in the United
States is used to heat homes and as an input to industrial
procasses. In thase cases, the economic model does not
classify those jobs as suppliers to the electric power industry.

Cther contractor and supply chain jobs are the result of
purchases by companies {o support coniractor and supply
chain jobs. For example, these include companies that
supply equipment to coal mining companies and natural gas
producers. They also include jobs associated with developing
the equipment that contractors use 1o maintain properties
around powear plants and power linas. The supply chain aiso
includes many professional services, such as consulting and
accounting, real estate management, and building services
{such as janitorial and othar maintenance sarvices).

The electric power industry’s investments are enhancing our
nation’s electric generation, transmission, and distribution
infrastructure and technology. These investments also
expand and change economic impacts in communities across
the country,

The owners and operators of generation, transmission, and
distribution infrastructure invested approximately $120 billion
in 2014 and in 2015, Industry capital investmeants exceeded

. BElectric power industry data are availalile al hitps/iwww. bis.govices/icurant/naics4. 2210040t

power utilifies, electric cooperaiives, and indepen
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$135 billion in 2016, The industry expects capital investments
1o exceed $115 billion annually for the next several years.™

The significant and diverse investmeants by the electric power
industry require a diverse and specialized workforce. These
investments create opportunities at project sites and in
corporate offices for workers who provide servicas in finance,
engineering, procurement, project management, construction
oversight, and other project support services. They also
create opportunities for skilled craft construction warkears
who work onsite to build or install new infrastructure. Jobs
associated with the design and construction of new advanced
technologies—such as wind, solay, and distribution equipment
—are high-paying jobs.

Using the madeling tools developad by Emsi, we estimats
that the broad economic impact of the electric power
industry’s $120 billion capital investment in 2014 {the model
year) supported more than 1.4 million jobs.” (See Figure 1.}
The composition of these jobs varies from year to year, but
we expect that the industry will sustain a similarly high level
of investment throughout the country for the next several
years as the industry builds smarter energy infrastructure and
deploys new, cleaner generation technologies.

An Analysis of the More Than 4.4 Million
Induced Jobs Supported by the Electric
Power Industry

Adding together the electric power industry emplovee,
contractor and supply chain, and investment jobs, we find that
the electric power industry directly provides nearly 2.7 million
jobs. This is an impressive figure, but it only begins to guantify
the total economic impact of the industry across the country.

Using its economic model, Emsi estimated the jobs that resuilt
as spending moves from electric power industry employee,
contractor and supply chain, and investment jobs into the
broader economy. Economists typically refer 1o these
transactions as “induced effects” or "induced jobs,” thus
capturing the bread impacts of the industry.

ed on mp itai expenditure project

2 As described in the Appendix. Emsi deveaioped this estimate using its In

2 MUBEZA worked with CEWD to identify these orccupations and the associatle

vicled by EEl APPA, and NRECA. EEl ¢ 5 r”wpwtg e(p:rdi ures {excluding mvestments

Estimated induced jobs are largely the resuit of two kinds
of spending:

« Paycheck spending: As workers spend their paychecks,
additional employment opportunities are created. For
example, when a power plant operator receives a
paycheck, he or she will spend some portion of those
doliars on goods and services, including housing,
medical care, food, and entertainment. This spending
supports a portion of tha jobs at various institutions, for
example, nursing jobs at a hospital or part-time jobs at
a coffee shop.

» Government spending: Every part of the economy is
supported on seme level by government spending. The
model gquantifies the impact of government spending
in communiiies as a result of taxes paid by the industry
and by workers. Spending by government supports a
range of jobs, including teachars at schools and first
responders at police and fire stations.

What Types of Employee Jobs Does the
Electric Power Industry Provide?

As the energy grid evolves 1o better provide and support
new technologies and services, the electric power industry
increasingly requires innovative skills and knowiedge from
employeeas with expearience applying advanced technology
and data analytics. To attract and retain a8 highly skilied
workforce for the future, the electric power industry has
created a range of warkforce development initiativas in
partnership with educational institutions and organized labor,
As explained later in the report, many of these initiatives are
focusad on devaloping an increasingly divarse workforcea.
Hiring across all positions in the indusiry is expected to rise in
the coming years to fill gaps and respond to evolving needs
in the industry.

Many of the jobs in the electric power industry can be
categorized in one of four key occupations that perform the
myriad of specialized tasks within the industry:

« Enginaeears

« Lineworkers

> Plant and field operators
« Tachniciang??

,kntej with natural gas

Powering Araerica:

The Economic

and Workforce Contributions of the U S, E

i Power Industry | 23

ED_002070_00004042



According to CEWD's 2015 survay of the energy workforcs,
these four key occupations make up 44 percent of total
energy industry employees.™ Additionally, CEWD identified
engineers and technicians as the roles with the higheast
percentage of workers over 53 years of age, and concluded
that these two job categories have the potential for significant
retiremnants in the coming years.

in response, the electric power industry is expecied to have
a large demand for more highly skilled workers, particularly
enginaars and technicians, and is preparing by devealoping
raining programs to maintain a workforce with strong
technical capabilities. Although they are highly skilled, many
of these positions do not raquire a four-yaar college degree.
Lineworkers, plant and field operators, and technicians
can enter the workforce after completing two-year training
programs, or they can learn the skills they need through
apprenticeship programs, often with the support of organized
jabor.

Engineers, lineworkers, plant and field operators, and
technicians form the core of the electric power industry’s
waorkforce and are rasponsible for building and maintaining
the compilex system. The tasks thai these skilled workers
perform are muitifaceted and broad, ranging from installing
new digital smart grid technology in residential neighborhoods
to refueling nuclear power plants. These jobs have an
outsized impact on the economy and provide high-paying,
fifatime caraers to many Americans.

We review each of these key occupations on the next few
pagas.”™ Due to data limitations, we focus on job counts
reported for investor-owned eleciric companies and electric
cooperatives. For the purposes of this study, we assumed that
public powear utilities and independant power producers ara
structured similarly to investor-owned electric companies and
electric cooperatives, in order to fully account for these key
jobs, wa have included jobs associated with the natural gas
distribution segment in the iotals.”

= Center for Energy Workforce Developm
2015 C

. Gaps in the Erergy Workforce Pipedine:

EWD Survey Resulis. Novemk:

< < PO
currentnaics4_ZZN00ntm.
=rate natural gas

ng, we include
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Figure 3. Electric Fower Indusiry Engineering Jobs and Median Hourly Wages
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*Other engineer categories inelude envirorumental, health and safely, and chemical engineers, The hourly wage displayed for the “Other”

category is a weighted average of the category medians.

More than 35,000 engineers work for electric and natural
gas distribution companies. While certain types of engineers,
such as ¢ivil and electrical engineers, also work in other
industries, cccupations such as nuclear power engineers are
largely unique to the alectric powear industry. Accarding to
CEWD’s 2015 Energy Workforce Demand report, the number
of engineering jobs is projected to grow by 3.6 percent
batween 2014 and 2024, These jobs are highly compensatad,
with most median salaries higher than $40 per hour
Figure 3 shows the distribution of engineers across the
electric power industry and the madian hourly wage
for these jobs, which ranges from $40 per hour for
environmental engineears to $63 per hour for architectural and
engineering managers.

Lineworkers are the jobs most often associated with the
electric power industry and are its most visible profession.
The role of the lineworker may seem straightforward:
installing and repairing the power lines that crisscross
America's neighborhoods and deliver electricity when and

0 Center for Bnergy Waorkiorce Development, Gaps in the Ensrgy Work

ce Fipaline: 2015 CEWD Survey

where it is needed. However, the day-to-day tasks invelved
in this career are complex and challenging, ranging from
restoring power in exiremely challenging storm conditions,
to utilizing new sources of data 1o identify the cause of an
outage, to safely conducting electric repairs and insiallations
while hanging 50 feet or more above the ground. Across the
United States, more than 74,000 lineworkers, line mechanics,
and supervisors work day and night in all conditions to keep
electricity flowing safely and reliably to American homes
and businasses.

According to CEWD, of the four key occupations, lineworker
jobs will experience the graatest growth batween 2014 and
2024, adding more than 3,500 jobs. CEWD 2015 survey data
show that younger workers entering the workforce are filling
lineworker positions. As of 2014, more than half of these
workers were under 42 years old, and 25 percent were under
32 years old.”® Figure 4 emphasizes the high-paying nature
of thase jobs, with both categorias paying a madian wage of
more than $30 per hour.

ifis, Maovember 2045,
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Similar to lineworkers, plant and field operator positions are
unique to the electric and natural gas generation industries.
These workers, of whaom there are nearly 45,000, run the
power plants that provide the nation’s eleciricity and the
compressor stations that ensure natural gas is available to
power plants and to customers. information on the number
of operator jobs and their compensation is found in Figure 5.

Technicians consist of the wide range of skilled employees
working in the electric power indusiry. These include, but are
not limited to, the electricians, welders, pipefitters, machinists,
and power dispatchers who keep the energy grid running
safely and reliably. Technicians may waork with engineers,
lineworkers, and operators on a daily basis, but they are
not included in any of those job categories. Information on
the number of technicians and thelr compensation is found
in Figure 6.

Figure 4. Electric Power Industry Lineworker Jobs
and Median Hourly Wages
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The Center For Energy Workforce
Development: Recruiting and Training
the Workforce of the Future

The electric power industry has partnered with community
colleges, organized labor, and governmeant agencies to create
a range of workforce development and cutreach programs
that offer opportunities for individuals within local communities
to gain the skills, training, and knowledge they need {o pursue
successful carsers in the electric power indusing.?’

in March 2008, industry stakeholdears recognized the need
to develop a coordinated approach to recruiting and training
the energy industry workforce and launched CEWD, CEWD
is a non-profit consortium of electric, natural gas, and nuciear
energy companies and their associations {the Edison Electric
Institute, American Public Power Association, National Rural
Electric Cooperative Association, American Gas Association,
and Nuclear Energy Institute).

Figure 5. Electric Power Industry Power Plant and Field Opsrator
Jobs and Median Hourly Wages

30,000

25,000

& 20000
]
2
b
)

g 15,000
£
5
Z

10,000

5,000

(8]

Power Plant Natural Gas Plant MNuclear
: Operators Power Reactor
£33 Cperators
$43

Hourly Wage

21 Center for Energy Worldorce Development. Gaps in the Energy Waridoree Pipeline: 2015 CEWD Survey Resulis. Novembear 2015,

ic and Workf

28 | Powering America: 77

ED_002070_00004042



Figure 6. Electric Sector Technician Jobs and Median Hourly Wages
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CEWD initially was created to help energy companies develop
solutions to issues around an aging warkforce and a potential
skills shortage in the industry. it was the first parinership
among companies, their associations, contractors, and labor
unions to focus on the need to build a skilied workforce
pipeline that will meet future indusiry needs.

As shown in Figura 7, the electric power industry workforce
continues to have a greater percentage of older workers
than the total national workforce, with employees older than
45 representing 58 percent of the electric powear industry
workforce compared {0 45 percent nationally. However, based
on its surveys, CEWD has found that the energy workforce is
bacoming younger In its 2015 survey of the industry, CEWD
found that the number of older workers in the key jobs tracked
by CEWD has declined. Between 2012 and 2014, the number
of employeas with the potential to retire in the naxt one to
10 years declined by 7.4 percentage points, with retirement

forecasts trending downward for the first time since CEWD
started surveying the indusiry.

As the industry has implemented scoiutions to address
concarns about an aging workforce, CEWD has extended
its focus to develop approaches 1o close the skills gap in
mission-critical jobs. No other industry has an organization
like CEWD, where companies apenly collaborate and share
processes, technology, and results 1o build a trained and
competitive workforce.

Since iis inception, CEWD has built partnerships with muitipie
federal agencies and national organizations to advance
anergy education, career awarenass, and support for critical
energy jobs. A prime example is the Utility Industry Workforce
Initiative that partners four federal government agencies {the
Departments of Defense, Energy, Labor, and Veterans Affairs)
along with organized labor and the national associations that

Powering Armenica: Th
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Figure 7. Age of the Eleciric Power Industry Workforce Comparad to the National Workforce
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are members of CEWD specifically to address workforce
issues in the industry, beginning with veterans.

The federal government alsg has supported the development
of programs to train energy industry workers. For example,
the Department of Defense SkillBridge initiative provides
support for programs that train service members transitioning
out of the military. Southern Company’s Georgia Power has
deveioped a Transmission Line and Substation Construction
Training Frogram that fits within the SkiliBridge initiative,
providing information and support, pre-employment tests,
interviews, and training at Fort Stewart in eastern Georgla
for apprantice lineworkear jobs at Georgia Power.

Through the Troops to Energy Jobs program, CEWD and
the industry have craated a roadmap for veterans to entar
energy careers and for companies 1o support the transition,
retention, and professional development of military veterans
working in the energy industry. Since 2010, participating
energy companies have seen a steady increase in veteran
hires. Overall, respondents to CEWD's 2015 survey indicated
military hiring had increasad from 6 percent of new employees
in 2010 to slightly more than 10 percent at the end of 2014,

# Cente

Age Group

® Electric Power Industry

in total, the industry reports that vetarans make up 81 percent
of the electric power industry employee workiorce. The
trends in hiring and the industry’s focus on military hiring and
ratention suggest that the number will continue to grow.”®

Al the state level, CEWD has created State Energy Workforce
Consortia that reprasant 30 states and embaody parinerships
with state agencies, educational institutions, and energy
companies. The consortia work 10 educate students from
elamentary schools through universities and to provide energy
career opportunities for transitioning adults, women, and
jow-income young adults. For example, the Virginia Energy
Workforce Consortium has collaborated with the Virginia,
Maryland & Delaware Association of Eiectric Cooperatives
and Southside Virginia Community College to develop a
linaworker training program. The program was developed
after gathering information on workforce demand in Virginia
and after identifying a need for a program that would prepare
workars o assume entry-level positions and provide them
with the skills necessary to join the apprenticeship process
most companies already had in place. The program, which
launched in spring 2016, will provide local companias with an
in-state source of trained workers.

Energy Workforce Davelopment. Gaps in the Energy Worldorce Pipetine: 2015 CEWD Survey Rasults, Novaember 2015,

ic and Workf
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CEWD has established partnerships with the international
Brotherhood of Electrical Workers (IBEW) and the Utility
Workars Union of America (JWUA) to advance canstructive
policies and to build labor-management collaborations. in
addition, the IBEW has deveioped partnerships with several
companias {o develop regional training ceniers that will
provide training to prospective workers and will update
training for existing employees. The training facilities,
focatad throughout the country, feature both classrooms
and outdoor fraining areas that can be used to simulaie
work environments.”

To betier reflect the diversity of the communities in which it
operates, the electric power industry is working with CEWD
and with other organizations to increase the representation
of women in the workforce, with an emphasis on introducing
women to opportunities for careers in the skilled trades.
Al the same time, companies, governmeant agencies, and
energy industry organizations have launched programs that
provide job training for underserved communities. Such

* For addit

initiatives focus on building interest in the industry and
providing individuals with skiils that will help them 1o establish
successful energy careers. These opportunities also may
extend to the supply chain of the industry through a range of
business diversity initiatives.

Conclusion

Electricity is the backbone of our economy and is crucial to
our national security. Electricity powers our homaes, offices,
and industries; enables communications, entertainment, and
medical services; runs various forms of transportation; and
keeps us all connected 24/7. Taday, our high-tech sociaty
demands electricity to power or charge nearly every new
product or technology that comes to market,

As demonstrated through this study, the eleciric power
industry’s aconomic reach spreads throughout the entire
American value chain. In total, the electric powear industry
supports more than 7 million American jobs—one out of every
20 US. jobs.

in addition to providing the foundation for all economic
activity, the electric power industry also contributes about 5
parcent of total LS, GDP to the overall economy. And, it is the
maost capital-intensive industry in the United Siates, investing
more than $100 billion each year, on average, over and above
basic opearations and maintaenance spending.

The value of electricity and of the electric power industry
cannot be overstated. A strong workforce is essential to
providing the safe, reliable, affordable, and increasingly
ciean energy we s0 often take for granted. The men and
women who work in the industry are important leaders
and contributors in thelr communities in every cornar of
the country.

This report is designed to help policymakers, customers, and
other businesses undersiand the importance and complexily
of this vital American success story. And, as we look to the
future, we are excited about the changeas the electric power
industry is leading. We are confident that the resources the
industry is investing to expand its training pipeline and to
recruit the next generation of workers will enable the industry
to continue to deliver America’s energy future.

Powering America)’
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Appendix: Overview of the Data Collected and Modeling Completed in Support of the Electric

Power Industry Jobs Report

Economic Modeling Specialists international (Emsi) used its
proprietary Multi-Regional Social Accounting Matrix {or the
Emsi model) to estimate the total economic contributions
of the electric power industry 1o the U5, economy, The
Emsi model represents the flow of money in an economy,
expanding upon a more traditional input-output (-0} approach
to economic modeling. The mode! performs the same tasks
as a traditional I-C tool, but provides a more complete picture
of the economy. In addition to reporting jobs, earnings, and
sales multipliers, the Emsi model provides details on the
demographic and occupational components of jobs (16
detailed demographics and thair spending, and about 750
career categories). The model includes more than 1,000
industry, government, household, and investment sectors,

Following is a high-level list of the sectors represented by the
national matrix and the relationships among then:

« industry Accounts: Tha activity of domestic industries

« Owner-Occupied Dwellings: Expenditures by people
who own and occupy their own residences

- Labor Accounts: The eamnings and expenditures of
workers in ceriain careers

- Capital Account: Capital income creation and allocation
of that income to resident demographic profits

- Government Capital Account: The depreciation of
government capital and the expenditure of funds for
capital replacement and maintenance

- Tax Accounts: Purchases of governmeant servicas from
taxes on production and imports

- investment Accounts: Caplures the souwrce and
spending of funds for current investments in the region

+ Trade Balance Account: The account added to the
matrix to handle the international frade imbalance or
differance between imports and aexparts

- Bubsidies Account: Moneys paid to industries from
the government

» External Account: The exports of all sectors from
the region

- distiibution compani
vy jons (MAIKLS codes beginning with 2211}

power indu

Foous of Bleotrio Powery Industyy Modeling §

Any review of the workforce and econemic contributions of
the electric power industry starts with individuals who are
employed by the industry to operate power plants, manage
customer relations, maintain the transmission and distribution
systems, and carry out countless other tasks and functions
that keep the energy grid running safely and reliably around
the clock. In this report, we refer to these jobs as electric
power industry employee jobs. Electric power industry
employee jobs across the economic sectors that make up
the electric power industry were provided by Emsi basad on
its I-O Model and publicly available information.

With input from the Edison Electric institute {EED, American
Public Power Association {APPA), and National Rural
Electric Cooperative Association (NRECA), Emsi and MJB&A
identified 10 industrias related to the elactric power industry
by indusirial classification code in the North American
industry Classification System {(NAICS) for study. Table 1
lists the identifiad industries by NAICS codea and provides a
brief description.™

For each NAICS code, Emsi compiled jobs and earnings data
using information collected and published by the U.S. Bureau
of Labor Statistics (BLS), and eleciric sector sales information
using data from the U.S. Bureau of Economic Analysis’ (BEAs)
Make and Use Tobles and National Income and FProduct
Accounts. Using its model, Emsi developed statistics on
employment, earnings, output {or sales), and value added
{i.e., gross regional product, by industry} by industry sector
This includes the jobs associated with the supply chain, as
well as jobs that are induced by the sector, such as hospitals
or restaurants in communities where individuals are employed
by the electric power industry.

Electric power industry workers in the United States arg
employed by investor-ocwned electric companies, public
power utilities, electric cooperatives, and independent power
producars. The core datasat developed by Emsi focusad
on employees of investor-owned electric companies and
electric cooperatives.

For the purposes of this report, Emsi took additional steps
to estimate the workforce associated with public power
utilities, which include 2,000 government- and community-

5 are pari ofiarger corporations hat own natural gas lecal distribution corapanies, This raport eniy considers the ecanomic impact of elsci

mic and Workforce

3¢ | Powering America: The Fcon

ED_002070_00004042



owned utilities. Within the databases usad by Emsi to devealop
the initial jobs estimates, these uiilities are classified as
government-related jobs. As a result, Emsi developed a
methodology for estimating and reparting public power jobs
using ownership data exiracted from BLS Quarterly Census
of Employment and Wages (QCEW).

To develop an estimate of the job impacts of the electric power
industry’s long-term capital investments, Emsi and MJB&A
worked with EEL APPA, and NRECA to estimate annual capital
expenditures. EEl estimated capital expenditures {excluding
investments associated with natural gas companies) by
investor-owned electric companies were $84 billion in 2014,
£91 billion in 2015, and $96 billion in 2016. APPA astimated
capital expendiiures of $20 billion to $25 billion annually
based on an analysis of sales and generation. NRECA

estimated capital expenditures averaged $13 billion between
2010 and 2014, Based on recent trends, EEl estimated an
additional $1.5 billion in annual capital expenditures by
indepandent power producers.

Using this information, Emsi estimated electric power industry
capital expenditures of $120 billion in 2014, To estimate the
jobs associated with this expenditure, Emsi conducted an
independent run of its model with the capital expenditures
recorded as additional sales within the model. Based on
this independent run, Emsi was able to isolata the impact
of the capital expenditures, Within the maodel, that impact
was captured previously as part of induced jobs. Emsi’s
mathodology did not change the total number of jobs within
the core run of the model but provided data to attribute jobs
o capital expenditures.

Table 1. Flectric Power Industyy Sectors Included in Analysis

S S 3 T - s S .

MivdEoelabiiic Powsi These facilities use water power to drive a turbine and produce electric energy. The electric
221 Génemticn ‘ energy produced is provided to electric power transmission systems or to electric power
T distribution systems.
These facilities use fossil fuels, such as coal oil, or natural gas. in internal combustion or
294112 Fossit Fuel Electric combustion turbine conventiona! steam process to produce alectiic energy. The alectric
Power Generation engrgy produced is provided to electiic power transmission systems o1 to electric power
distribution systems,
99113 MNuclear Electric These facilities use nuclear power 1o produce electric energy. The electric energy produced
- Power Generation is providad to electric power fransmission systems or to electric power distribution systems.
5314 Solar Electric These fecilities use energy from the sun 10 produce electiic energy. The electiic enargy produced
Power Generation is provided to electric powert transmission systems or 1o plectric power distribution systems.
Wind Electric These facilities use wind power to drive & turbine and produce electric engrgy. The electric
225 Powier G'enm"-';t'xcn enargy produced is provided to electric power transmission systems or {0 electric power
R distribution systems.
Ceothermal Electic These facilities use heat derived from the Earth to produce electric energy. The electric
2216 }j{;wer Co fvs o anargy produced is provided to electic power ransmission systems or to slectiic power
i distribution systems.
Biomass Eleetric These facilities use biomass (.g.. wood, waste, alcoho! fusis) to produce electric energy. The
22%W7 " (;anzration alectric energy produced is provided to electric power transmission systems or to electric
SERE power distrinution systems,
Ot Bl Boun Thess facilities convert other forms of ensrgy, such as tidal power, into electric energy. The
221018 e i electric energy produced iz pravided to eleciric power fransmission systems or to electric
T power distribution systems,
This comprises the operation of alectric power transmission systems and/or controlling {i.e.,
291121 Electric Bulk Power regulating voltage) the fransmission of electricity from the generating source to distribution
= Transmission and Control centers or other electric utilities. The transmission system includes fines and transformer
stations.
This comprises electric power establishments primarily engaged in either (1} operating electric
s e . power distribution systems {Le., consisting of lines, poles, meters, and wiring) of (&) pperating
4 2 2 % RS 5 4 £
calae G ower BEUIIIOD as electric powser biokers or agents that arrangs the sale of slectiicity via power distribution

systems pperatad by others.
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About M.J. Bradley & Associates

M.J. Bradley & Associates, LLC (MJB&A), founded in 1994, is a
stretegic consulting firm focused on energy and environmental
issues. The firm includes a multi-disciplinary team of experts
with backgrounds in economics, law, engineering, and
policy. The company works with private companies, public
agencias, and non-profit organizations to understand and
evaluate environmental regulations and policy, facilitate multi-
stakeholder initiatives, shape business strategies, and deploy
clean anergy technologias.

About The Edison Electric Institute

EElis the association that represants all U.S. investor-owned
eleciric companies. EEPs members provide electricity for
220 million Americans, and operate in all 50 states and the
District of Columbia. In addition to its LLS. mambers, EEl has
more than 80 infernational electric companies as international
Members, and hundreds of industry suppliers and related
crganizations as Associate Members.

About The American Publiz Power Association

The American Public Power Association is the voice of not-
for-profit, community-owned utilities that power 2,000 towns
and cities nationwide. it represenis public power before the
federal government to protect the interests of the more than
49 million peopla that public powaer utilities serve, and the
93,000 people they employ. The association advocaies and
advises on electricity policy, technology, trends, training, and
operations. {is members strengthen thelr communities by
providing superior service, engaging citizens, and instilling
pride in community-owned power.

About The National Rural Electric Couperative Association

The MNational Rural Electric Cooperative Association is tha
national service organization representing the nation’s more
than 800 private, not-for-profit, consumer-owned electric
cooparatives, which serve 42 million people in 47 states.
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Message

From: Kuhn, Thomas [TKuhn@eei.org]

Sent: 2/22/2017 9:49:39 PM

To: Pruitt, Scott [/fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=757bedfd70ca4219b6d8046f5ce5681e-Pruitt, Sco]

Subject: Speaking Invitation

Attachments: $43217022216130.pdf

Please see attached letter of invitation for the EEI Board meeting next month.

Tom Kuhn

President

Edison Electric Institute
202-508-5555
tkuhn@eei.or

E Bdlizon Elegiric
PIMRTITUTE
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Edison Electric
INSTITUTE

February 22, 2017

The Honorahle Scott Pruitt
Administrator U.S. Environmental Protection Agency
Washington, D.C. 20460

Dear Administrator Pruitt:

On behalf of the Board of Directors of the Edison Electric Institute (EED. I would like to
invite you to address our spring Board meeting on the morning of Tuesday, March 14, or the
morning of Wednesday, March 15, at the Mandarin Oriental Hotel in Washington, D.C. We
anticipate approximately 250 senior electric company executives will attend, including
roughly 30-55 CEOs from our industry. As you know, EE! is the Washington-based trade
association that represents all the nation’s investor-owned electric companies.

Coming at the dawn of the new Administration, EEI's member company executives would
be very keen to hear your views on a number of critical environmental policy issues that
impact our industry, our customers and the nation at large. These certainly include the Clean
Power Plan, Waters of the U.S., coal ash and regional haze regulation, along with your
views regarding the general issue of permitting and siting of critical energy infrastructure.
Of course, we also would be eager to hear your overarching vision for U.S. energy and
environmental policy.

For your part, this would be an excellent opportunity to interact directly with our industry’s
top leaders at a critical time in our history. We would anticipate remarks of perhaps 20-25
minutes, followed by a dialogue with the members of EEU's Board. We will work to
accommodate your schedule, As a general rule, our Board of Directors meetings are closed
to the news media.

Please feel free to contact me if you have any questions, and we certainly hope that you can
join us.

Sincerelys”

Tom Kuhn

202-508-5555% 1 tkuhnidesiorg
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